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The question as to the jurisdictional lo- 
eality of the crime of homicide is often diffi- 
cultof determination. Two recent Kentucky 
eases, the facts of which have been given na- 
tional prominence, are of interest and value 
on the subject. Jackson v. Commonwealth 
and Walling v. Commonwealth, 38 S. W. 
Rep. 422, 1091. It was held by the Court 
of Appeals that although an attempt 
to commit murder by administration of 
poison in another State is supposed by the 
guilty party to have been successful, and he 
brings the victim into Kentucky and there 
beheads her for the purpose of concealing 
his crime, he can be convicted of murder in 
Kentucky, although, contrary to his supposi- 
tion, the victim was at the time of the be- 
heading still alive. In the view of the court, 
when the result of acriminal act is death 
within the territorial limits of the State of the 
forum, the perpetrator may be liable for mur- 
der in such State, though the wrongful act 
itself was performed in another State and evi- 
dence of acts performed in another State, 
though they may not bave been actually po- 
tential in the commission of murder, is never- 
theless competent to show probable motive. 
In any view the liability for murder was in 
Kentucky. If the cause of death was the 
beheading, the evidence of the administration 
of the poison was competent to show motive, 
and if the poison was the cause of death, the 
liability for administering the same was in 
Kentucky, because the fatal result occurred 
there. A case somewhat similar and in 
which the court reached the same legal con- 
clusion is State v. Hall, 40 Cent. L. J. 141, 
148, decided by the Supreme Court of North 
Carolina. In that case it appeared that de- 
fendant standing in his own State very near 
to the Tennessee line, fired a shot which 
caused the death of one who was across the 
boundary line in Tennessee. The defendant 
was tried and convicted of murder in North 
Carolina, but the conviction was reversed on 
appeal on the ground that in contemplation 
of law the defendant was in Tennessee when 
the killing was done; that the courts of Ten- 
hessee alone had jurisdiction, because the 





prisoners ‘‘were deemed by the law to have 
accompanied the deadly missile sent by them 
across the border, and to have been con- 
structively present when the fatal wound was 
actually inflicted.’’ In other words as the 
Kentucky court in the present case says, 
‘the locality of a crime is the place where the 
wrongful act accomplishes its effect.’’ 





The technicality of legal contention is sel- 
dom carried to so absurd an extreme as by 
the appellant in the recent case of Moore v. 
Jones, 39S. W. Rep. 593, decided by the 
Court of Civil Appeals of Texas. The ac- 
tion was by a railroad eonductor against his 
employers for damages resulting from colli- 
sion. It appeared that the injury was caused 
by the parting of a freight train wherein the 
conductor and brakemen were left in the 
caboose and the engineer, fireman and head 
brakeman went on in charge of the engine 
and a few cars. The separation of the differ- 
ent parts of the train was not discovered by 
the conductor until the collision occurred. 
In order to relieve himself from the effect of 
the common law doctrine prevailing in that 
State, that a conductor and engineer of 
a railroad train are fellow-servants, the 
counsel’ for the conductor contended 
that, as the train had parted, new relations 
existed between him and the engineer; that 
the hind end was under his control, while the 
front end was under the control of the engi- 
neer; and that this parting of the train 
created the same relations between him and 
the engineer as would, under the law, have 
existed between conductors of different 
trains. The court appeared to consider the 
point seriously, in so far as to say that they 
could not assent to the proposition, because 
the relation of fellow servants undoubtedly 
did exist between him and the engineer be- 
fore the parting of the train, and this rela- 
tion was not changed by the accident which 
brought about the injury. 








NOTES OF RECENT DECISIONS. 


AccipENT Insurance — AccipENTAL InJvu- 
RIES—DIsEasE — Hazarpous OccupatTions.— 
Two recent cases involve interesting ques- 
tions as to accident insurance. The Com- 
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mercial Travelers’ Mut. Acc. Assoc. v. Ful- 
ton, decided by the United States Circuit 
Court of Appeals for the Second Circuit, was 
an action upon a policy of accident insur- 
ance, providing, among other things, that the 
insurance should not extend to or cover ac- 
cidental injuries or death, resulting from or 
caused directly or indirectly, wholly or in 
part, by hernia, fits, vertigo, somnambulism 
or disease in any form, or while ‘‘effected’’ 
thereby, where it appeared that the deceased 
suddenly fell on the sidewalk of a street, 
striking an iron waterspout, thereby visibly 
bruising his head and face, and there was 
evidence from which the jury were entitled to 
infer that the fall was caused by an acci- 
dental slip upon snow or ice, and it also ap- 
peared that the deceased was at the time of 
the accident affected with a seriously diseased 
condition of the heart. It was held that al- 


though many passages in the charge to the 
jury plainly indicated the correct rule that 
the beneficiaries could not recover unless the 
jury were satisfied that the accidental injury 
was sufficient of itself to cause death toa 
healthy man, yet in its general effect the 
charge failed sufficiently to impress upon the 


jury that if the diseased condition of the 
heart contributed to cause death the bene- 
ficiaries could not recover. In Hess v. Pre- 
ferred Masonic Mut. Ace. Assoc., 70 N. W. 
Rep. 460, the Supreme Court of Michigan 
held that a banker, who, while in a saw-mill 
to get some boards sawed for a cabinet to be 
used in the bank, operates a saw to cut off 
some pieces for handles, is not controlled by 
the provision of an accident policy declaring 
it void as to accidents occurring when en- 
gaged in any profession, employment or ex- 
posure not rated in the policy as a preferred 
occupation, he not being engaged in sawing 
as a business. 





Usury—NationaL Banxs.—It is decided 
by the Supreme Court of Texas in Boerner v. 
Traders’ Nat. Bank, 39 S. W. Rep. 285, that 
under Rev. Stat. U. S. § 5198, providing that 
the taking of usury by a national bank ‘‘shall 
be deemed a forfeiture of the entire interest,’’ 
and that the person paying it may recover 
back ‘‘twice the amount of the interest re- 
ceived,’’ the measure of recovery is double the 
whole interest received. The court says: 





In Crocker v. Bank,1 Thomp. Nat. Bank Cas, 

4 Dill. 358, and Fed. Cas. No. 3397, decided 
in 1876, Dillon, circuit judge, in passing upon 
this question, said: “The next question js 
whether the recovery shall be for double the whole 
amount of interest paid, or only double the amount jy 
excess of the legal rate, whether that be 7 or 12 per 
cent.? Where an illegal rate of interest is ¢ 

and an action is brought on the contract, the statute 
declares a ‘forfeiture of the entire interest;’ and, if 
the usurious interest has been paid, the statute gives 
an action to recover back, not simply the excess oyer 
the legal rate, but ‘twice the amount of interest thus 
paid,’ that is, paid in pursuance of a usurious contrat 
or transaction. National banks owe a duty to the 
public to observe the limitations of the act of congress 
in respect of the rate of interest,—limitations wisely 
imposed, but in many of the Western States at least, 
very frequently disregarded. They have privileges 
enough, without usurping others. They have powers 
enough, without exercising those not conferred, or 
transcending the limits of their charters. They ought 
not to become usurers; and, if they do, public poliey 
is promoted by an enforcement of the penalties which 
the statute has denounced. It should be borne in 
mind that the statute confirms the action to the person 
who has paid the illegal interest, or to his legal repre- 
sentatives, thus showing that it was in part its pur 
pose to repair this loss or reimburse his estate; there 
being superadded, for the purpose of preventing such 
violations of the law, the infliction of a penalty of 
twice the amount of interest paid. This penalty was 
doubtless supposed by congress to be no more than 
would be reasonably sufficient to cover the excess of ” 
interest over the legal rate, and costs and expenses of 
litigation, and at the same time make it more profit 
able to the banks to obey the law than to violate it, 
Judgment will be entered for the plaintiff for $2,219.92, 
that being twice the full amount of interest paid on 
the usurious transactions set out in the petition not 
barred.” ‘The same ruling was made by Gresham, 
district ,judge (Drummond, circuit judge, concur 
ing), in Bank v. Davis, 1 Thomp. Nat. Bank Cas, 350, 
Fed. Cas. No. 10,038, decided in 1867, and by Wheeler, 
district judge (second circuit, Vermont), in Hill v. 
Bank, 15 Fed. Rep. 432, decided in 18838. We knowdt 
no decision by the Supreme Court of the United States 
directly in point. In Bank v. Dearing, 91 U. S. 29, de- 
cided in 1875, it was held that a State statute avoiding 
a contract for usury could not affect national banks, 
the penalties as to them being prescribed solely by 
the act of congress above quoted, in reference to 
which it was said: ‘‘The 46th section of the banking 
act of February, 1863, declared that reserving or tak- 
ing more than the interest allowed should ‘be held 
and adjudged a forfeiture of the debt or demand.’ In 
the act of 1864 (being the one above set out) the for- 
feiture of the debt is omitted, and there is substituted 
for it the forfeiture of the interest stipulated for, ifit 
had only been reserved, and the recovery of twice the 
amount where the interest had been actually paid.” 
This language is made the basis of the opinion of 
Gresham, district judge, above cited. In Oates ¥. 
Bank, 100 U. S. 289-250, referring to this statute, it 
was said: “It denounces no penalty other than 4 
forfeiture of the interest which the note or bill ere 
ates, giving to the debtor the right to sue for and re 
cover twice the amount of interest so paid.’ While, 
as above indicated, the Supreme Court of the United 
States has not passed upon this question, neverthe 
less, in the two opinions just cited, we think the 
views of that court are clearly stated, as being in at 
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cordance with those above cited from the judges of 
the inferior federal tribunals. Thus it appears that, 
as far as the question has been decided or foreshad- 
owed, the federal courts, whose special province it is 
to determine the true construction of the act of con- 
gress in question, have construed and favor the con- 
struction of the statute which permits a recovery of 
double the whole interest paid. The same construc- 
tion has been adopted in the following cases: Bank 
y. Trimble, 40 Ohio St. 629; Bank v. Karmany, 98 Pa. 
St. 65; Bank v. Bollong (Neb.), 40 N. W. Rep. 418, 45 
N. W. Rep. 164; Bank v. Alves (Ky.), 15 S. W. Rep. 
152; Wiley v. Starbuck, 44 Ind. 298. 

We will now notice the two cases holding a contrary 
doctrine. In 1872, in Bank v. La~b, 50 N. Y. 95, it 
was held that the State statute avoiding the entire 
contract for usury was applicable to transactions by 
national banks. Ths same doctrine was asserted by 
that court in Bank v. Dearing, but the cause having 
been removed by writ of error to the Supreme Court 
of the United States, it decided in 1875 (91 U. S. 29), as 





-above indicated, that the statute of New York could 


not impose upon a national bank a penalty for usury 
other than that prescribed by the national banking 
act, and therefore reversed the decision of the court 
of appeals of New York holding the entire contract 
yoid, and held that the bank was entitled to recover 
the principal of the note sued upon, less the amount 
of interest unlawfully reserved. In the opinion in 
this case is found the expression above quoted, indi- 
cating the views of the supreme court upon the ques- 
tion under discussion as being in accord with those 
of Judge Dillon. In 1876. in Hintermister v. Bank, 
64.N. Y. 212, the court of appeals of that State, after 
referring to the fact that the Supreme Court of the 
United States, as above indicated, had recently over- 
ruled the doctrine of Bank vy. Lamb, 50 N. Y. 95, and 
drawing therefrom the inference that that tribunal 
would interpret all doubtful language in the nationai 
banking act favorably to the banks, reluctantly held 
that, in a suit against a bank to recover the penalty 
prescribed by the statute where usurious interest had 
been paid, the plaintiff was not entitled to recover 
double the entire interest paid, but could only re- 
cover double the excess of the interest paid over what 
might have been lawfully charged. In support of its 
opinion the court there say that “the Supreme Court 
of Pennsylvania have given the same interpretation 
to the act of congress in Brown v. Bank, 72 Pa. St. 
209.” We have examined the Pennsylvania case, and 
are of opinion that no such question was therein in- 
volved, discussed, or decided. The statement of the 
case shows that the bank sued Brown on certain 
notes. The defendant, among other propositions, 
asked the court to declare the law to the jury to the 
effect that, the bank “having charged and received 
unlawful interest on money, notes, and bills preced- 
ing those in suit, it thereby forfeited and became lia- 
ble to pay double the amount of interest so 
paid,” and that same should be ‘credited on the 
notes now in suit.”” The court below gave the same 
construction to the statute as given it by Judge Dillon 
in the language above quoted, but refused to give the 
charge requested by defendant, on the ground that 
his cause of action for the penalty was barred, saying: 
“For, having taken usurious interest on previous 
loans, the bank might have been sued within two 
years, and double the amount so received recovered 
by the party injured. This was not done, and there- 
fore all redress for that infraction of the law is gone. 
It is enough to say of that claim that it is outlawed.” 
For the refusal of the courtjto charge the jury that he 








was entitled to double the unlawful interest as an off- 
set, Brown removed the record to the supreme court 
by writ of error, and, among other things, there as- 
signed such act of the court as error. The supreme 
court affirmed the judgment of the lower court. 
Thus, we see that this case affords no support what- 
ever for the decision of the Court of Appeals of New 
York. We are confirmed in this by the fact that the 
Supreme Court of Pennsylvania, in the case above 
cited from 98 Pa. St., declined to follow said decision 
of the court of appeals, saying that, “‘its reason and 
conclusion are directly at variance with the statute.’’ 





ELecTions—Woman SuFFRAGE—CONSTITU- 
TIONAL Law.—In Gougar v. Timberlake, 46 
N. E. Rep. 339, decided by the Supreme 
Court of Indiana, it was held that under 
Const. Ind. art. 2, § 2, which provides that, 
‘tin all elections not otherwise provided for 
by this constitution, every male citizen of the 
United States of the age of twenty-one years, 
and upward * * * shall be entitled to vote,”’ 
sex is a qualification on the right to vote for 
public officers; that such section is not in vio- 
lation of Const. U. S. Amend. 15, providing 
that ‘‘the right of the citizens of the United 
States to vote shall not be denied or ab- 
ridged,’’ etc., and that Const. U. S. Amend. 
14, providing that all persons born and nat- 
uralized in the United States are citizens of 
the Unjted States, and no State shall abridge 
their privilege, etc., does not give to women 
the elective franchise. The court says in 
part: 


In Morris v. Powell, 125 Ind. 281, 315, 25 N. E. Rep. 
221, 228, this court said: “It is because this right of 
suffrage is a political right, abiding in the fountain of 
power, that the legislature cannot lay so much asa 
finger upon it, except when expressly authorized by 
the organic law; and for this reason it is that the leg- 
islature cannot make a classification of its own, no 
matter whether there is or is not equality. It is be- 
cause the right of suffrage is a political right, as has 
been decided by the Supreme Court of the United 
States and by other courts, that the provisions of the 
constitution respecting the bestowal of special privi- 
leges and immunities have no application to legisla- 
tion upon the subject.” Our constitution sought to 
establish a representative government,— a govern- 
ment wherein only limited numbers express the will 
ofall the p2ople; and it was declared that those to 
represent the whole number should be males, possess 
ing the qualifications enumerated. The government 
thus established is but the agent or trustee of the 
State, the people; and it has derived its authority 
through the constitution. In forming this govern- 
ment, the people declared that their authority should 
be exercised by and at the command of males ofa 
designated class. That the exercise of such authority 
may be intrusted to enlarged classes with fewer re- 
strictions there is and can be no doubt, but to do so is 
with those who gave the authority,—the people; and 
it is no more within the power of the judicial or the 
legislative branch of the government to modify the 
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will of the people, as expressed in the constitution, 
than it is for the agent, in any case, to stand above 
the principal in authority. As said in Morris v. 
Powell, supra, the right of suffrage is one for the con- 
sideration of the people in their capacity as creators 
of constitutions, and is never one for the considera- 
tion of the legislature, and we may add of the courts, 
“except in so far as the constitution authorizes a 
regulation of its mode of exercise. The people create, 
define, and limit their own right to vote.” Those of 
us who have come into the State since the adoption of 
the constitution, and those who did not vote for its 
adoption, as well as those who may have voted against 
its adoption, are alike bound by its provisions, and 
we can exercise no political or governmental right or 
privilege which is not given by it. Such privilege as 
that of suffrage was not given to women; and if it 
only exists by grant, as we have shown, it must be 
admitted that those to whom it was given may ex- 
ercise it as the agents for the State, the whole people, 
males and females, not possessingit. If an agency 
exists which is contrary to our ideas of advancing 
civilization, and the highest sense of liberty, our 
privilege is to change it, but only through the au- 
thority of the principal,—the State. That the privi- 
lege of voting does not exist in the absence of grant 
from the people or their authorized representatives is 
consistent with the decisions which declare that legis- 
latures may not abridge the privilege as declared in 
the constitutions by adding restrictions or limitations 
not therein defined. Green v. Shumway, 39 N. Y. 
418; McCafferty v. Guyer, 59 Pa. St. 109; People v, 
Canaday, 73 N. C. 198; Monroe v. Collins, 17 Ohio St. 
665; Rison v. Farr, 24 Ark. 161; Randolph v. Good, 3 
W. Va. 551; Brown v. Grover, 6 Bush, 1; State vy. 
Williams, 5 Wis. 308; State v. Baker, 38 Wis. 71; 
Davies v. McKeeby, 5 Nev. 369; Clayton yv. Harris, 7 
Nev. 64; Cooley, Const. Lim. (6th Ed.) p. 753; Black, 
Const. Law, p. 471; Morris v. Powell, 125 Ind. 281, 25 
N. E. Rep. 221; Quinn v. State, 35 Ind. 485. See, also, 
Feibleman v. State, 98 Ind. 516, where the same prin- 
ciple is adhered to. Giving full force to the decis- 
ions of this court just cited, there is no escape from 
the conclusion that sex is one of the qualifications, un- 
der our constitution, upon the privilege of suffrage. 
It was held in Morris v. Powelland Quinn v. state, 
that the qualifications specified in the constitution 
could not be enlarged or diminished, and in the 
former it was particularly pointed out that sex was a 
qualification. Not only do authority and the assump- 
tion by all of the States, in the form of their grants of 
suffrage, establish the theory that the privilege ex- 
ists only with those to whom it is expressly given, but 
it is supported by the fact that, ifit should be held 
that females were not denied the privilege, there 
would be anentire absence of restriction upon the 
privilege astothem. Age, residence, naturalization, 
would be required of males; but as to females the 
youngest and the oldest, non-residents, aliens, and all, 
there would be no restriction. If intention should be 
considered as a rule of.construction,—and it is always 
of first importance,—there could be little doubt that 
the framers of the constitution did not intend any 
such consequences. The direct question before us 
has frequently been decided by courts of the highest 
authority. Spencer v. Board, 1 MacArthur, 169; Van 
Valkenburg v. Brown, 43 Cal. 48; Minor v. Happer- 
sett, 21 Wall. 162; Bloomer v. Todd (Wash. T.), 19 
Pac. Rep. 185; U.S. v. Anthony, 11 Blatchf. 200, Fed. 
Cas. No. 14,459. 

It is insisted, further, that the fourteenth amend- 
ment to the constitution of the United States secures 








a 
to the appellant the elective franchise. The Provision 
referred to is that “all persons born and naturalized 
in the United States, and subject to the jurisdiction 
thereof, are citizens of the United States, and of the 
State wherein they reside. No State shall make or 
enforce any law which shall abridge the privileges or 
immunities of citizens of the United States; nor shall 
any State deprive any person of life, liberty or prop- 
erty, without due process of law; nor deny to any per. 
son within its jurisdiction the equal protection of the 
laws.” If this amendment had created universal suf. 
frage, there could have been no need for the fifteenth 
amendment, which provides that ‘the right of the 
citizens of the United States to vote shall not be de- 
nied or abridged by the United States; or by any 
State, on account of race, color or previous condition 
of servitude.”?’ Judge Cooley says: ‘The constitution 
of the United States confers the right to vote uponno 
one. That right comes to the citizens of the United 
States, when they possess it at all, under State laws, 
and as a grant of State sovereignty. But the fifteenth 
amendment confers upon citizens of the United States 
anew exemption, namely, an exemption from dis. 
crimination in elections on account of race, color or 
previous condition of servitude.’? Conoley, Const, 
Law, p. 277. In the same work (page 274) he says; 
“The second clause of the fourteenth article was in 
tended to influence the States to bring about by their 
voluntary action the same result that is now accom- 
plished by this amendment. Itis provided that when 
the right to vote was denied to any of the male inhabit- 
ants of a State, being twenty-one years of age and 
citizens of the United States, or in any way abridged, 
except for participation in crime, the basis of repre- 
sentation in congress should be reduced in the pro 
portion which the number of such male citizens 
should bear to the whole number of male citizens 
twenty-one years of age in such State. By this the 
purpose was to induce the States to admit colored 
freemen to the privileges of suffrage, by reducing the 


. representation and influence of the States in the fed- 


eral government in case they refused.’’ That suffrage 
is not given by the federal constitution, but is the 
right of the States. See, also, Story, Const. § 1932; 
Black, Const. Law, 467; Minor v. Happersett, 21 Wall, 
162; Bloomer v. Todd (Wash. T.), 19 Pac. Rep. 135: U, 
S. v. Reese, 92 U. S. 214; U. S. v. Cruikshank, Jd, 542; 
U.S. v. Crosby, 1 Hughes, 448, Fed. Cas. No. 14,893; 
Kinneen v. Wells, 144 Mass. 497, 11 N. E. Rep. 916; 
Desty, Fed. Const. 287; Huber v. Reily, 53 Pa. St. 112; 
U. S. v. Anthony, 11 Blatchf. 200, Fed. Cas. No. l4y 
459; Spencer v. Board, 1 MacArthur, 169; Spragins ¥. 
Houghton, 3 Ill. 377; Anthony v. Halderman, 7 Kan. 
50; Van Valkenburg v. Brown, 43 Cal. 43. It is upon 
this theory alone that the great variety of provisions 
with reference to suffrage and the qualifications upon 
the privilege is found in the several constitutions of 
the States, and, although not always in accord, they 
are not in conflict with the constitution of the United 
States. Appellant is in error in assuming that citizen 
ship and suffrage are by the federal constitution made 
inseparable. Many are citizens, and not voters, Ui 
less we may hold that the State constitution does not 
discriminate against persons on account of age, res 
dence, etc., and that disfranchisement for crime, ete 
may not be made by law. Nor do negroes get their 
right of suffrage, under the fourteenth and fifteenth 
amendments to the constitution, simply by reason of 
citizenship, as appellant earnestly insists. The fit- 
teenth amendment, as we have shown, takes from the 
State the right, in extending the privilege of suffrage, 
to discriminate against citizens ‘‘on account of race, 
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olor or previous condition of servitude.” It cannot 
be said, therefore, that the constitution of Indiana is 
jn conflict with the fifteenth amendment in discrim- 
inating against the appellant on account of sex. 

By the language of all of the constitutions, which 
put affirms the right of voting in those intended to 
possess it, by the holdings of the courts passing upon 
the question of the origin, existence, and grant of 
political privileges, including the decisions cited from 
this court, and upon the reasoning of those eminent 
authors who have written upon constitutional law, it 
must be held that the general rule of construction— 
that that which is expressed makes that which is si- 
lent cease—applies in the case before us. 





—_———— 





LIABILITY FOR THE SALE OF IN- 
TOXICANTS. 


Most of the States of the Union have stat- 
utes on the subject of the sale of intoxicating 
liquors resulting in injury. This is a subject 
of growing importance and one deserving at- 
tention and consideration. The courts are 
not entirely uniform in their conclusions, 
though upon most of the main questions 
there is no very great variance in opinions. 
For convenience, I shall treat this subject, 
in this short article, as concisely and logi- 
cally as I can, under three divisions. First, 
who liable, second, when liable and _ third, 
for what liable. 

Who Liable.—Most of the statutes on this 
subject are very comprehensive. The phrase, 
“any person’’. found in most of them, has 
been held to extend to son, clerk and serv- 
ant; thus not only making the proprietor of 
such a business responsible, but the person 
who works for, or acts in his stead, in his 
place of business.! If there are several dis- 
tinct vendors, all are liable as contributors 
tothe result ;? and each is liable to the full 
amount or extent of the injury in a single act 
of intoxication.* But should the injury be 
the result of long and continuous drink, this 
rule will not apply; as where the period of 
drink had continued for two years. ‘‘It can- 
not be said the man who sold the first drink 
is equally liable with the man who sold the 
last one.’”’ In the case of La France v.” 
Krayer,4 the court said: ‘‘A joint liability 


1 Worley v. Spurgeon, 88 Iowa, 465; Peterson v. 
Knoble, 35 Wis. 80; Smith v. Reynolds, 8 Hun, 128. 

? Woolheather v. Risley, 38 Iowa, 490; Fontain v. 
Draper, 49 Ind. 441. 

§ Hackett v. Smelsley, 77 Ill. 109; Emory v. Addis, 
71 Ill. 273. 
42 Iowa, 143. 








arises when an immediate act is done by the 
co-operation or joint act of two or more per- 
sons. Mere successive wrongs being the in- 
dependent acts of the persons doing them 
will not create a joint liability. Ifthe de- 
fendant’s illegal sales were under the circum- 
stances sufficient in quantity and frequency 
to cause habitual drunkenness, he is engaged 
in an unlawful act that will create a liability 
for the consequences, though others without 
pre-concert, united in causing it.’ But 
however many may be responsible, only one 
satisfaction can be had.® Under statutes 
where the owners of premises are made liable 
for ‘‘suffering’’ or ‘‘knowingly permitting’’ 
the use of their premises for the sale of in- 
toxicants, it must be shown that they had 
knowledge of the use.’ This, of course, will 
make the lessor liable as well as the lessee 
when the premises are let for the purpose of 
carrying on the business of the sale of intox- 
icants.6 The salesman or clerk who sells 
liquor is a joint wrongdoer with his princi- 
pal, and may be joined with him in an action 
for damages.’ The liability cannot be ap- 
portioned. Each is liable to the full extent 
of the injury.” 

When Liable.—The statutes of most of the 
States have a clause substantially as that 
found in the Illinois statute, where aright of 
action is given ‘‘for all damages sustained in 
the sale of intoxicating liquors in whole or in 
part.’’ The law makes every one, except 
those laboring under some legal disability, 
responsible for the natural and probable con- 
sequences of his acts." But the application 
of this principle is not always easy. Where 
the person to whom the intoxicants are sold 
wastes his means and neglects his family on 
account of the liquor habit, the liquor vender 
is responsibie to those injured by such neg- 
lect, if the State statute so makes it. In 
this and other cases where there is no inter- 
vening cause, and the injury or lossis di- 
rectly traceable to the sale of the intoxicants, 


5 Boyd v. Watt, 27 Ohio St. 259. 

6 Kearney v. Fitzgerald, 43 Iowa, 580; Emory v. 
Addis, 71 Ill. 278, 

7 Mead v. Stratton, 8 Hun, 148; State v. Ballingall, 
42 Iowa, 87; State v. Abraham, 6 Ind. 117. 

8 Baker v. Pope, 2 Hun, 556; Bertholf v. O’Reilly, 8 
Hun, 16; State v. Ballingall, 42 Iowa, 87. 

9 Barnaby v. Wood, 50 Ind. 405; English v. Beard, 
51 Ind. 489. 

10 Steele v. Thompson, 42 Mich. 594. 
11 Wharton on Neg. sec. 138. 
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we find little or no trouble in locating the 
party liable. But where there are interven- 
ing causes, the line is not so easily drawn. 
When a case presents itself in which there 
are intervening causes or agencies, or where 
there are others concerned, or participating 
in the injury or loss, we must necessarily 
look for the proximate cause. The first case 
setting forth fully the fundamental principles 
of this doctrine is the celebrated case of 
Scott v. Shepherd,” which was a suit in 
trespass for putting out the eye of plaintiff 
by a ‘“‘lighted squib’’ thrown originally by 
defendant into a crowd in the market place, 
and though it was rethrown by two other per- 
sons before it reached and injured plaintiff, 
yet the facts showed a causal relation to ex- 
ist between defendant’s acts and plaintiff’s 
injury. Soina case in New York, where a 
balloonist lighted in plaintiff’s garden.’ A 
number of persons hearing his screams rushed 
in and injured the garden. The balloonist 
was held responsible, though the injury was 
caused by those who came to his rescue. The 
extension of the rule of Scott v. Shepherd, 
supra, to this case has been criticised, but 
not for reasons that would prevent its being 


authority for the liability of a whisky vendor. 
The true question is, was the injury the nat- 
ural and probable consequence of defend- 


ant’s sales. If so he is liable; if not he is 
not liable. 

In the case of Smith v. R. R., L. R. 5 C. 
P., the railway company was held liable for 
damages to plaintiff where it was shown that 
defendants’ employees in cleaning the railway 
track left the grass and hedge trimming near 
the track. Sparks from a passing engine set 
fire to one of these heaps, and the fire was 
thence carried by a high wind across a stub- 
ble field and a public road, and burned the 
goods of plaintiff ina cottage about two hun- 
dred yards from the railway. Here the fire 
spread, as is natural, and the means by 
which it was enabled to do plaintiff injury 
was caused by the wrongful and negligent 
acts of the defendant railway’s servants. So 
when water is turned loose, causing injury in 
seeking its level.4 So in Illinois," the plaint- 


12 2 W. Black. 892. 

13 Guille v. Swan, 19 Johns. 881. 

4 Colins v. Middle Level Commis., L. R.4 C. P. 
279. 

15 King v. Haley, 86 Ill. 106. 





iff was injured by the discharge of a pistol ip 
the hands of an intoxicated man. The seller 
of the liquor was held responsible for the in. 
jury. Soa wife'® was allowed to recover for 
the death of her husband who was killed by 
a train while lying in a drunken condition op 
the railway track. And so where the hus. 
band was killed by falling out of a buggy 
while intoxicated.” And so the wife was al. 
lowed to recover where the husband had fal- 
len or driven into a stream and had beep 
drowned in consequence of his intoxication,8 
And so in the case of Lawrence v. Jenkins,® 
decided in 1873, the plaintiff owned two 
cows which were inclosed in his field adjoin- 
ing defendant’s woodland. The two fields 
were separated by a fence which it was the 
defendant’s duty to maintain. The defend- 
ant sold certain trees to a third party who in 
felling them broke down the fence. The 
cows strayed through the aperture and were 
injured. Defendant was held liable for the 
injury because it was his duty to keep the 
fence in good repair. The cows straying 
through was but in keeping with their natural 
tendency. The damage sustained was the 
natural and probable consequence of their 
straying.” So in the case of Oleson y. 
Brown,” defendant was held liable for dam- 
ages to plaintiff caused by striking plaintiff's 
horses, thereby causing the horses to run 
away. The jury were allowed to consider 
as an element of damages the nervous injury 
done to the horses in causing them to run 
away, thus creating in them a vicious habit, 
though they were not physically injured in 
any way. But where there is an interposi- 
tion of an independent responsible agency, 
there is a lack of that causal relation which 
creates a liability. If the defendant’s negli- 
gence or violation of law would have caused 
no injury but for the intervention of a third 
party or cause, no responsibility attaches. 
Miller, J., said, in Ins. Co. v. Tweed,” ‘‘one 
of the most valuable of the critera furnished 
us by the authorities is to ascertain whether 
any new cause has intervened between 


16 Roose v. Perkins, 9 Neb. 304. 

17 Mead v. Stratton, 87 N. Y. 493. 

18 Hackett v. Smelsley, 77 Ill. 109; Davis v. Stan 
dish, 26 Hun, 608. 

19 L. R. 8 Q. B. 274. 

20 Lee v. Rhily, 18 C. B. (N. S.) 722; Powell v. Salis 
bury, 2 Y. & J. 391. 

21 41 Wis. 413. 

22:7 Wall. 52. 
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the fact accomplished and the alleged cause. 
Ifa new force or power has intervened, of 
itself sufficient to stand as the cause of the 
misfortune, the other must be considered as 
too remote.’’ ‘To the same effect is the 
opinion of Strong, J., in Kellogg v. R. R.* 
In the case of Carter v. Town,** the defend- 
ant was held not liable. The cause of the 
injury was said to be too remote. The evi- 
dence was, that gunpowder was negligently 
sold by defendant to a boy, who, in the ab- 
scence of his parents, put the powder in a cup- 
board in his father’s house, with knowledge 
of his aunt, who had charge of him and of 
the house while his parents were away. A 
week afterwards his mother gave him some of 
the powder, and he fired it off with her 
knowledge. Some days later he took, with 
her knowledge, more of the powder, fired it 
off and was injured by the explosion. It 
was held that the causal connection between 
the injury and the original negligent sale of 
the powder was broken, and for that reason 
the seller was not liable. In Marble v. Wor- 
cester,> where the evidence was that a horse 
attached to a sleigh was freightened and be- 
came uncontrollable by the sleigh’s pitching 
into a hole in the street, and after running 
some distance knocking down and injuring a 
stranger. The city was held not liable to 
plaintiff for the negligent condition of the 
street, he being neither owner, rider nor 
driver of the horse; and being considerable 
distance from the defect struck by the horse. 
Inthe case of Hofnagle v. R. R.,* the evi- 
dence was that L contracted to build an arch 
culvert for defendant railway, and the de- 
fendant railway agreed to furnish ‘‘centers’’ 
over which the arch was to be constructed. 
The railway not having furnished centers to 
complete the work, L requested F, who was 
foreman of the railway carpenters, to take 
down one of the centers which had been used. 
H, the plaintiff’s intestate and employee of 
defendant railway, was engaged under the 


direction of F in removing the center, 
4 


when the arch fell in consequence of negli- 
gent construction, and H was killed. It was 
held that, even assuming that the defendant 


294U. S. 469; Oil Creek R. k. v. Keighren, 74 
Pa. St. 316, 

% 108 Mass. 507. 

% 4 Gray, 395. 
* 55 N. Y. 608. 





had been negligent in the performance of its 
part of the contract, this negligence was not 
the natural or proximate cause of the acci- 
dent. It was the negligent acts of L or F in 
removing the center, and that for such acts 
the defendant railway was not liable. The 
case of Shugart v. Egan,” is a strong case il- 
lustrating this rule. The facts were that 
plaintiff’s husband, while in a state of intoxi- 
cation caused by liquors obtained by him 
from defendant, insulted or menaced a third 
party, who thereupon stabbed plaintiff’s 
husband, whereof he died. The court held 
that the language of the statute, though 
broad, would not give a right of action 
against the defendant. That though the in- 
toxication was the result of the liquor pur- 
chased from defendant, yet that did not nec- 
essarily cause the injury. The deceased 
might have come to his death as the result of 
a quarrel, as well without liquor as with it. 
The court said: ‘‘It by no means followed, 
merely because a person while in a state of 
intoxication receives an injury, that it can be 
said in a legal sense the act of letting the 
person have the liquor inducing the intoxica- 
tion caused the injury.’’ The cause is too re- 
mote. The same doctrine was held in the 
case of Krach v. Heilman.* The facts in this 
case were that plaintiff’s husband, who was a 
farmer, on returning from Evansville, stopped 
at a grocery by the wayside, and there pur- 
chased liquors from defendant, of which he 
became beastly drunk. He, not being able to 
drive home, was placed in his wagon and 
driven home by a neighbor. In the wagon 
was a barrel of salt. The barrel rolled against 
plaintiff’s husband and injured him causing 
his death. The court held no recovery could 
be had. ‘*The rule of law,’’ said the court, 
‘tis that the immediate and not the remote 
cause af any event is regarded. The defend- 
ant in causing the intoxication of the de- 
ceased could not have anticipated that on 
his way home he would be fatally injured by 
the salt barrel. That was an extraordinary 
and fortuitious event not naturally resulting 
from intoxication.’’ 

As a general rule, one is answerable for the 
consequences of his fault only so far as they 
are natural and proximate, and may therefore 
be seen by ordinary forecast; not for those 


27 83 Ill. 56. 
%8 53 Ind. 517. 
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arising from a complication of his fault with 
circumstances of an extraordinary nature.” 

For what Liable.—The elements that en- 
ter into and make up the sum total of the 
right of recovery depends, to a great extent, 
upon the wording of the particular statute 
under which the action is brought. The au- 
thorities under this subdivision can be best 
arranged under (1), injuries to persons (2), 
injuries to property, and (3), injuries to 
means of support. 

(1) Injuries to Persons.—The Iowa statute 
provides for a right of action where the wife 
should be injured in person in consequence 
of the sale of intoxicants to her husband. In 
the case of Callaway v. Layton,” it was held, 
that mere threats and vulgar abuse by her 
husband unaccompanied by physical injury 
would not give her a right of action against 
the liquor vendor. ‘‘In person’’ means ‘‘in 
body.’’ Therefore there must be some injury 
to support or health and not merely to the 
feelings. To sustain an action for injuries 
to the person some actual violence or physi- 
cal injury to the person or health must be 
shown.*! But if,in consequence of threats 
and abusive language, the wife is driven from 


the house, and thereby exposed, causing in- 
jury, there is an actionable liability.” 

(2) Injuries to Property.x—Damages will 
lie as well for the loss of, or injury to, prop- 


erty, asinjury to person. And an action may 
be maintained for such loss in whatever form 
it may appear; as when a drunkard has dis- 
posed of his wife’s money;* or destroyed 
property belonging to another ;* or driven 
a horse to death, etc. A person who has 
been struck and injured by a drunken man 
may maintain an action against the vendor of 
the liquor. So when plaintiff’s wife was 
injured by a drunken man, he was allowed to 
recover for loss of wife’s services.” 


29 Fairbanks v. Kerr, 70 Penn. St. 86; Ryanv. N. Y. 
Cent. Ry., 35 N. Y. 210; Crain v. Petrie, 6 Hill, 522; 
Durham v. Musselman, 2 Blackf. 96; Brookmire v. 
Managhan 15 Hun, 16. 

30 6 Cent. L. J. 246. 

81 Wilson v. Booth, 57 Mich. 249; Mulford v. Cle- 
well, 21 Ohio St. 191; Freese v. Tripp, 70 Ill. 496. 

82 Peterson v. Knoble, 35 Wis. 80; Wrightman v. 
Devere, 33 Wis. 570; Ward v. Thompson, 48 Iowa, 588. 

83 Mulford v. Clewell, 21 Ohio St. 191; Hemmens y. 
Bentley, 32 Mich. 89. 

34 Woolheather v. Risley, 38 Iowa, 486. 

% Bertholf v. O’Reilly, 8 Hun 16; Dunlap v. Wag- 
ner, 85 Ind. 529, 44 Am. Rep. 42. 

86 English v. Beard, 51 Ind. 489. 

8 Aldrich v. Sager, 9 Hun, 587. 





(3) Means of Support.—An action may 
be maintained for the loss of means of sup 
port, it matters not from what direction jt 
comes. If the means of support is lessened, 
and it can be traced to the sale of intoxic. 
ants, there is aright of recovery for such 
loss; as in case of lessened ability to labor 
and loss of attention to business.** So when 
sickness or insanity is the result of thein- 
toxication.* And where expenses are in 
curred for care and medical attention.” And 
where the husband was robbed while intoxi- 
cated the wife was allowed to sue.“ And so 
where the husband spends the wife’s money 
for drink.“ The mother was allowed to re- 
cover for injuries where the son overdroye 
her horse on account of drink.“ The mere 
spending by the husband of his own money 
will give a right of action by the wife.“ And 
so a widow dependent on her son may main- 
tain an action for the sale of liquors to her 
son if it injures her means of support.” And 
where a father is dependent upon his son he 
may maintain an action for the sale of in- 
toxicants to the son if it injures his means of 
support, but the burden is upon the father 
to show that he is dependent upon such son.* 

Exemplary Damages. — Exemplary dam- 
ages cannot be allowed unless there is actual 
injury.” Butif there is actual injury, ex 
emplary damages may be recovered,* as was 
held by the Michigan Supreme Court under 
a statute giving exemplary clamages to the 
wife ‘‘who shall be injured in person, prop- 
erty, means of support, or otherwise by rea 
son of the intoxication of the husband.’’ As 
an element of her damages she was allowed 
to show that she had been excluded from 


38 Wightman vy. Devere, 33 Wis. 570; Hutchinson ¥. 
Hubbard, 21 Neb. 33; Volans v. Owen, 74 N. Y. 526, 
30 Am. Rep. 337; Schneider v. Hosier, 21 Ohio St. %. 

39 Mulford v. Clewell, 21 Ohio St. 191. 

40 Wightman v. Devere, 33 Wis. 570. 

41 Franklin v. Schermerhorn, 8 Hun, 112. 

42 McEvoy v. Humphrey, 77 Ill. 388. 

43 Bertholf v. O’Reilly, 8 Hun, 16. 

44 Quain v. Russell, 8 Hun, 319; Mulford v. Clewell, 
21 Ohio St. 191; Woolheather v. Risley, 38 Iowa, 486; 
Hackett v. Smelsley, 77 Ill. 109. 

45 McClay v. Worrell, 18 Neb. 44. 

46 Stevens v. Cheney, 36 Hun, 1; Volans v. Owen, 
N. Y. 526,30 Am. Rep. 337; Bertholf v. O’Reilly, if 
N. Y. 509, 30 Am. Rep. 323. 

47 Feees v. Tripp, 70 Ill. 496; Hackett v. Smelsley, 
77 Ill. 109; Ganssly v.’ Perkins, 30 Mich. 492; Schneider 
v. Hosier, 21 Ohio St. 98. 

48 Friend v. Dunks (Mich.), 5 Cent. L. J. 161. 
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society on account of her hushand’s intoxica- 
tion, and to give evidence generally of her 
mental suffering on account of his drunk- 
enness. Jno. D. SHACKLEFORD. 








CONTRACTS—CONSTRUCTION — ENTIRETY— 
PERFORMANCE. 


SIEGEL v. EATON & PRINCE CO. 
Supreme Court of Illinois, November 9, 1896. 


1. Where one contracts to construct an elevator 
in another’s building for a certain price, as to which 
the contract is entire, and before completion of the 
work the building is accidentally destroyed, the con- 
tractor is excused from further performance, but is 
entitled to nothing for work already done. 

2, A contractor agreed to construct an elevator in 
another’s building for a certain price, payable, ‘‘one- 
half, when engine is on foundation, and final payment 
to be due and payable when the elevator is put in 
good running order.”? Held, that as to payments the 
contract was severable, so that on the accidental de- 
struction of the building before completion of the 
elevator, but after erecticn of the engine, the con- 
tractor was entitled to one-half the price. 

8. Where the price for erecting an elevatorin a 
building was payable ‘‘as the work progresses, as fol- 
lows: One-half when engine is on foundation, and 
final payment to be due and payable when the ele- 
yator is put in good running order,’””—payment of the 
entire price was to be made in two installments. 


WILKIN, J. (after stating the facts): The 
plaintiff recovered judgment for $1,390, the full 
yalue of material furnished and labor done. That 
judgment has been affirmed by the appellate 
court. The trial court held the following propo- 
sitions in the decision of the case: ‘The court 
holds, as a matter of law, that if the plaintiff 
made and entered into the contract in evidence 
with the defendant, for the construction of an 
elevator and appurtenances as set forth in said 
contract; that work under said contract had so 
far progressed that the engine thereof had been 
placed upon its foundation; and that afterwards, 
and without fault on the part of the plaintiff, the 
building in which said elevator, with its appur- 
tenances, etc., was to be placed or constructed, 
was on or about August Ist, 1891, destroyed by 
fire—then the plaintiff was excused from further 
compliance with said contract, and is entitled to 
recover of and from the defendant the sum of 
$1,250, with interest thereon at the rate of five 
per cent. per annum, from said August 1, 189]. 
And the court further holds that if the plaintiff 
Set about the performance of said contract, and 
prepared material and machinery in accordance 
with the terms of said contract, and delivered a 
part thereof to the building in which said ele- 
vator and its appurtenances was to be constructed 
or built, and that afterwards, and on or about the 
first day of August, 1891, the said building in 
Which said elevator was being constructed was 





destroyed by fire, without the fault of the plaint- 
iff, then, as a matter of law, the ‘plaintiff is en- 
titled to recover of and from the defendant the 
full value, to be determined by the evidence or 
stipulation of the parties, of all work done and 
material prepared and delivered to said building, 
pursuant to said contract, prior to the happen- 
ing of the fire.’ It is insisted that the court er- 
red in holding these propositions, and in refusing 
counter propositions asked by the appellant, its 
contention being that the contract is an entire 
one, and the building in which the elevator was 
to be placed having been destroyed by fire before 
the time for final payment, without any fault of 
either party, no recovery for the work done or 
materials furnished could be had. As will be 
seen from plaintiff's declaration, it proceeded on 
two theories: First, that the contract was not 
an entire one, so far as the payments were con- 
verned; and, second, even if it was, under the 
law it was entitled to rec*ver the value of the 
work done and materials furnished prior to the 
destruction of the building. The judgment is 
upon this last theory, and is based upon the law 
as stated in the second of the above propositions. 
The theory upon which this proposition is based 
is that, under the contract requiring the elevator 
to be placed in a particular building, it was the 
duty of defendant to furnish and provide that 
building, and therefore it is liable, even though 
the destruction was without its fault. The rule 
of law, as we understand it, is otherwise. Thus, 
in Add. Cont. p. 401, it issaid: ‘*Where a man 
contracts to expend materials and labor on build- 
ings helonging to and in the occupation of the 
employer, to be paid for on completion of the 
whole, and before completion the buildings are 
destroyed by accidental fire, the contractor is ex- 
cused from completing the work, but is not en- 
titled to any compensation for the work already 
done, which perished without any default of the 
employer.’’ This doctrine is sustained by 
Brumby v. Smith, 3 Ala. 123; Lord v. Wheeler, 
1 Gray, 282; Guillen v. Toudy.5 Wkly. Notes 
Cas. 528. The ruleseems to be adduced from the 
case of Appleby v. Myers, L. R. 2.C. P. 651. In 
that case the action was to recover for a part 
performance of a contract to furnish and attach 
to a building of the defendant certain machinery 
to be paid for upon the completion of the work. 
The premises, together with part of plaintiff's 
materials, were destroyed by fire before the con- 
tract was completed. It was held that there was 
no right of action, the court saying: ‘We think 
when, as in the present case, the premises are 
destroyed without fault on either side, it is a mis- 
fortune equally affecting both parties, excusing 
both from further performance of the contract, 
by giving a cause of action to neither.” See 
Bish. Cont. § 588. 

It is insisted by counsel for appellee—and the 
decision of the appellate court is in conformity 
with that contention—that a different rule is an- 
nounced in Cleary v. Sohier, 120 Mass. 210, and 
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Rawson v. Clark, 70 Ill. 656. Wedo notso un- 
derstand either of these cases. The Massachu- 
setts case was upon an oral contract to lath and 
plaster a certain building, ata certain price per 
‘square yard. ‘“‘No agreement was made, and 
nothing was said, as to terms or.times of pay- 
ment, but only that the work was to be done 
for forty cents per yard.’’ A certain part of the 
work being done, the building was destroyed, 
without the fault of either party. The amount 
claimed by plaintiff was $474, the reasonable 
value of the work done. All that is said by the 
court in the decision of the case is: ‘The build- 
ing having been destroyed by fire without the 
fault of the plaintiff, so that he could not com- 
plete his contract, he may recover under a count 
for work done and materials furnished;” citing 
Lord v. Wheeler, supra, and Wells v. Calnan, 107 
Mass. 514. This in no way conflicts with Appleby 
v. Myers, supra, for it was said in that case: ‘It 
is quite true that materials worked by one into 
the property of another become a part of that 
property. This is equally true, whether it be 
fixed or movable property. Bricks built into a 
wall become part of the house. Thread stitched 
into a coat which is under repair, or planks and 
nails and pitch worked into a ship under repsir, 
become part of the coat or the ship; and there- 
fore, generally, and in the absence of something 
to show a contrary intention, the bricklayer or 
tailor or shipwright is to be paid for the work 
and materials he has done and provided, although 
the whole work is not compleje. It is not ma- 
terial whether in such case the non-completion is 
because the shipwright did not choose to go on 
with the work (as was the case in Roberts v. 
Havelock, 3 Barn. & Adol. 404), or because, in 
consequence of a fire, he could not go on with it 
(as in Menetone v. Athawes, 3 Burrows, 1592). 
But, though this is the prima facie contract be- 
tween those who enter into contracts for doing 
work and supplying materials, there is nothing to 
render it illegal or absurd in the workman to 
agree to complete the whole, and to be paid when 
the whole is complete, and not till then; and we 
think the plaintiffs in the present case had 
entered into such a contract.’’ 

The case of Rawson y. Clark has no bearing 
whatever upon the case. There the plaintiff 
agreed to ‘‘manufacture and place in the build- 
ing”’ certain iron work, for a certain price, 85 per 
cent. of which was to be paid on the certificate of 
the architect as the work progressed, and the 
balance, 15 per cent., when the work was com- 
pleted. The suit was for the iron work which 
had been manufactured. The evidence showed 
that the price agreed upon for manufacturing 
the iron was $206, and for putting it up about $75. 
Upon the completion of the manufacturing of the 
iron, and the delivery of a small portion of it, the 
defendant notified the plaintiff that the building 
was not ready for the work, and directed him to 
send no more until it should be ready, promising 
to notify him when that time arrived. A week 





later the building was destroyed by fire. The 
time required to put up the work would haye 
been about two days; so that it clearly appeareg 
in that case that the plaintiff was prevented from 
completing the work, not by the destruction of 
the building by fire, but because the defendant 
did not have it ready for the work when plaintiff 
offered to complete it, and hence we said: ‘Ap. 
pellees were in no way in default. They were 
ready and offered to fully perform within the 
time limited, but were prevented by appellant, 
The reason of their not entirely completing their 
contract, by placing the iron work in the build- 
ing, was the default of the defendant, in not hay- 
ing a building provided for the purpose.” This, 
certainly, does not mean that they were in default 
in not having a building because it was finally 
destroyed by fire, but because the building “was 
not then ready for the work,”’ etc. 

We think the lawis that where a contract is 
entered into with reference to-the existence ofa 
particular thing, and that thing is destroyed be- 
fore the time for the performance of the contraet, 
without the fault of either party, both parties are 
excused from performing the contract, but 
neither is entitled to recover anything for a part 
performance thereof. It remains, however, to 
be determined whether this contract is an entire 
contract within that rule. It will be seen that by 
its terms payment was to be made, not upon the 
completion of the work, but ‘tas the work pro- 
gresses, as follows: One-half when the engineis 
on foundation, and final payment to be due and 
payable when the elevator is put up in good 
running order;’’ thus clearly providing for pay- 
ment by installments. Counsel insist, however, 
that this does not destroy the entirety of the con- 
tract, because they say the $1,250 was a mere ar- 
bitrary sum, fixed without reference to the value 
of the work done at the time designated forits 
payment; and that the phrase ‘“‘when the engine 
is on foundation’? merely named an arbitrary 
time at which a partial payment should be made, 
without reference to the value of the work and 
material furnished at that time; and that the 
payment of the installment in that manner was 
merely for the convenience of the contractor, and 
as an evidence of the good faith of Seigel, Cooper 
& Co. in completing its part of the contract by 
making the payment If all this were true, 
we are unable to see why the contract 
is not severable, so far as the payments 
are concerned. But we do not think the 
contract is fairly susceptible of that construction. 
The $1,250 is not a mere arbitrary sum, fixed 
without reference to the value of the work done 
at the time of paying the installment. Payment 
was to be made as the work progressed, one-half 
when the engine was on the foundation. The 
parties here fixed the sum by agreement, which 
should be paid when the work had progressed 
thus far, and presumably with reference to the 
value of the material and labor then placed in the 
defendant’s building. That it served the coR- 
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yenience of the contractor, and evidenced the 
good faith of the employer, in no way affects the 
ease. Parsons, in his work on Contracts (6th Ed., 
yol. 2, § 517), speaking of the entirety of con- 
tracts, says: “‘If the part to be performed by 
one party consists of several distinct and separate 
items, and the price to be paid by the otheris ap- 
portioned to each item to be performed, or is left 
to be implied by law, such a contract will gener- 
ally be held to be severable; and the same rule 
holds where the price to be paid is clearly and 
distinctly apportioned to different parts of what 
isto be performed, although the latter is in its 
nature single and entire.’’ See note C to the 
same section. Im Schwartz v. Saunders, 46 IIl. 
18, Saunders made a contract with Schwartz to do 
the carpenter work, and furnish the material 
therefor on a brick building being erected, to be 
paid for as the work progressed, upon estimates 
tobe furnished by the architect. The building 
was blown down, after an estimate of certain car- 
penter work, and before the contract was com- 
pleted; and it was held that the contractor, under 
such circumstances, was justified in abandoning 
the contract, and entitled to a mechanic’s lien 
forthe work done. It was contended there, as 
here, that the destruction of the building absolved 
both parties, and protected the defendant from 
any action for the work done, the case of Appleby 
y. Myers, supra, being relied upon to support the 
contention, but it was said of the Appleby Case: 
} “This case we have examined, and, from the 
statement of it, it would appear the contract was 
unlike the one between these parties, which pro- 
vides, in terms, that 85 per cent. of the work esti- 
mated by the architect should be paid as the 
work progressed, whilst, in the case cited, no 
payment was to be made until the work was com- 
pleted, and, as it was not completed, the me- 
chanic could not recover for the work he had 
done.’ It is true that there are distinguishing 
features between that case and this, prominent 
among which is the fact that there the defendant 
had positively refused to pay the architect’s es- 
timate of the work done before the destruction of 
the building, and afterwards refused to pay the 
same, insisting that, to entitle him to pay there- 
for, he was bound to replace the work destroyed 
Without any compensation, and the plaintiff's 
tight to abandon the work was placed partly 
upon the refusal to pay and the unjust demand, 
a8 well as the destruction of the building. But 
the case does not hold that where, by the terms 
of a contract of this character, payment is to be 
made as the work progresses, the doctrine an- 
nounced in Appleby v. Myers has no application. 
We think the appellate court properly ruled 
that plaintiff was entitled to recover under the 
firstcount of the declaration, but we are unable to 
find authority or satisfactory reason upon which 
sustain the second. The language ‘payment 
0 be made as the work progresses” cannot, we 
think, be considered to mean more than that the 
$1,250 should be paid as stated; that is, it cannot 





be construed to mean that payments, after the 
engine was on the foundation, should be made as 
the work progressed, it being expressly stated, 
‘‘Final payment is to be due and payable when 
the elevator is put up, in good running order,”’*— 
that is, when the work was complete. Therefore, 
on a proper construction of the contract, the sec- 
ond proposition should have been refused. There 
was, however, no error in the judgment of the 
trial court, because under the first proposition, 
which, as we have seen, was properly held, the 
plaintiff was entitled to recover the $1,250, with 
5 per cent. interest thereon from August 1, 1891, 
to the date of the judgment, July 5, 1895, which 
amounted to considerable more than the $1,390 
recovered. The judgment below will be affirmed. 
Affirmed. 


NotTre.—As a general proposition governing the 
subject of performance of contracts, though a party 
is not obliged to undertake todo a dangerous or a 
burdensome or an unreasonable thing, if he does so 
he must carrry out his agreement. Lawson on Con- 
tracts, § 420; Vyse v. Wakefield, 6M. & W. 456. If he 
wishes to protect himself from the thing which he 
agrees to do, turning out to be difficult or dangerous 
or unreasonable to do, he has free opportunity to so 
provide in his contract, and if he promises. uncondi- 
tionally he will be bound unconditionally. Beatie v. 
Rocky Branch Coal Co.,56 Mo. App. 221. Thus a 
person who sells goods agreeing to deliver them ata 
certain time cannot plead that, contrary to his ex- 
pectations, he could not get the goods when or at the 
price he intended. Phillips v. Taylor, 49 N. Y. Sup. 
Ct. Rep. 318. So one who agrees to do certain work 
cannot set up that on account of matters connected 
with it which he did not expect, it has become diffi- 
cult or will be impossible to carry iton. Devlin v. 
New York, 4 Duer, 337. Thus if the promisor makes 
his promise unconditionally he takes the risk of being 
held liable, even though performance should become 
impossible by circumstances beyond his control. 
Lawson on Contracts, § 422, citing The Harriman, 9 
Wall. 172; Jones v. U. S., 96 U. S. 29; Stephens v. 
Vaughan, 4 J. J. Marsh. 206, 20 Amer. Dec. 216; Wells 
v. Calnan, 107 Mass. 517; Dist. Township v. Smith, 39 
Iowa, 11; Bacon v. Cobb, 45 Ill. 58; Schwartz v. 
Saunders, 46 Ill. 22; Kein v. Tupper, 43 How. Pr. 451; 
Trustees v. Bennett, 27 N. J. L. 518; Booth v. Rolling 
Mill Co., 60 N. Y. 487; Worthington v. Ins. Co., 41 
Conn. 401; Stees v. Leonard, 20 Minn. 494; Harrison 
v. Mo. Pac. R. Co., 74 Mo. 871. In School District v. 
Dauchy, 25 Conn. 530,68 Amer. Dec. 371, defendant 
agreed to build and complete a school house for 
plaintiff. When nearly completed the building was 
struck by lightning and destroyed. The court held 
that the destruction of the building did not excuse 
defendant’s non-performance of the contract. To 
the general rule, however, there are exceptions, one 
of which is illustrated by the decision in the princi- 
pal case, and that is where from the nature of the 
contract it is evident that the parties contracted on 
the basis of the continued existence of the person or 
thing to which it relates. Where from the nature of 
the contract itis evident that parties contracted on 
the basis of the continued capacity or existence of the 
person or thing to which it relates, the subsequent 
incapacity or perishing of the person or thing will ex- 
cuse the performance. Thus contracts to perform 
personal acts are construed as made on the implied 
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condition that the party shall be alive or shall be 
capable of performing the contract, and where the 
contract relates to the use or possession of any “eal- 
ing with specific things in which the performance 
necessarily depends on the existence of the particular 
thing the condition is implied by the law that the im- 
possibility arising from the perishing or destruction 
of the thing without default in the party shall excuse 
the performance, because from the nature of the con- 
tract it is apparent that the parties contracted 
on the basis of the continued existence of the 
subject of the contract. Dexter v. Norton, 47 N. 
Y. 62; Lord v. Wheeler, 1 Gray, 282; Wells v. 
Calnan, 107 Mass. 514; Greene vy. Linton, 7 Port. 133; 
Powell v. Railroad Co., 12 Oreg. 488; The Tor- 
nado, 108 U. S. 342; Ward v. Vance, 93 Pa. St. 488; 
Walker v. Tucker, 70 Ill. 527: Gould v. Minch, 70 Me. 
288; Brumby v. Smith, 3 Ala. 123; Thompson v. 
Gould, 20 Pick. 134; Whelan v. Ansonia Clock Co., 97 
N. Y. 293; Lawing v. Rintles,2S. E. Rep. (N. Car.) 
252. In Livingston v. Graves, 32 Mo. 479, the defend- 
ant who had agreed to keep a certain bridge in repair 
for three years was held not bound to rebuild it after 
it had been destroyed by fire. ‘This,’ says Lawson, 
in his work on Contracts, sec. 425, note, ‘tis perhaps an 
extreme case, though it may be said that the inten- 
tion was that there should be a bridge in existence to 
repair and that ‘repair’ could not be construed to 
mean ‘rebuild’”’ The leading case upon this subject is 
Taylor v. Caldwell, 3 B. & S. 826. There the defendant 
agreed to let the plaintiff have the use of a music hall 
for the purpose of giving concerts upon certain days. 
Before the days of performance arrived the music 
hall was destroyed by fire, and the plaintiff sued the 
defendant for losses arising from the consequent 
breach of contract. The court held that in the ab- 
sence of any express stipulation in the matter the 
parties must be taken to have contemplated the con- 
tinuation of the existence of the music hall as the 
foundation of what was to be done, and that therefore 
“in the absence of any express or implied stipulation 
that the thing shall exist the contract is not to be con- 
strued as a positive contract but as subject to an im- 
plied condition that the parties shall be excused in 
case before breach performance becomes impossible 
from the perishing of the thing without default of 
the contractor.” 








HUMORS OF THE LAW. 


The crier of a county court was required, as is usual 
in the absence of a witness, to go to the court house 
door and call out for Philip Logue, who was sum- 
moned-in a certain case then pending. Accordingly 
he stepped to the door, and sang out at the top of his 
voice :— 

“Philip Logue!” 

A wag of a lawyer who happened to be passing 
whispered in his ear:—“Epilogue also.” 

“Epi Logue!” sang out the crier. 

“Decalogue,’”’ said the lawyer, in an undertone. 

“Deca Logue!” again sang out the crier. 

“*Apologue,”’ whispered the lawyer. 

“Apo Logue!” reiterated the crier, at the same time 
expostulating with the lawyer: ‘You certainly want 
the whole family of Logues.” 

“Prologue,” said the persevering lawyer. 

“Pro Logue!” rang out again, attracting the atten- 
tion of everybody, and the judge sent the sheriff to 
stop the crier from further summonses of the family 
of Logues. 
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1. ACCIDENT INSURANCE — Exceptions from Risk- 
Voluntary Exposure.—The expression ‘‘voluntary ex 
posure to unnecessary danger,” used in stating the 
exceptions to the liability of an insurance company 
upon an accident policy, refers only to dangers of 4 
real, substantial character, which the insured recog 
nized, but to which he, nevertheless, purposely and 
consciously exposed himself, intending at the time to 
assume all the risks of the situation.—TRAVELERS’ INS. 
Co. OF HARTFORD V. RANDOLPH, U.S. C. OC. of ADP» 
Sixth Circuit, 78 Fed. Rep. 754. 

2. ACCIDENT INSURANCE—Pleading.—A complaint by 
a member to recover from an accident insurance a830 
ciation for an injury, which sets out the contract and 
rules of the association, and alleges that the injury 
was received without any cause or negligence on the 
part of plaintiff, and that he had complied with all 
the terms of his contract, is sufficient, to negative the 
violation:of any condition precedent to recovery Ul 
der theterms of the contract.—VOLUNTARY, ETC. OF 
PITTSBURG V. SPENCER, Ind., 46 N. E. Rep. 477. 

8. ADVERSE POssEssION—Shore of Stream.—A perso 
owning the shore of a river by an adverse holding only 
is confined to his actual occupancy on the shore unles 
by notorious acts of ownership he shows an intent t0 
claim and hold to the middle of the stream.—STA® 
BERRY V. MALLORY, Ky., 398. W. Rep. 495. 
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4, APPEAL—Supersedeas Bond.—While a supersedeas 
pond is not essential to obtain a review of a decree in 
an equity cause, such bond is indispensable to a stay 
of the enforcement of such decree pending the review. 
—OREIGHTON V. KEITH, Neb., 70 N. W. Rep. 406. 

5. ARREST IN CIVIL ACTION—Amendment of Affidavit. 
The statute requiring an affidavit on a writ to author- 
ize its service by arrest must be strictly complied 
with, or an arrest thereunder is illegal; and, where the 
affidavit fails to contain the required statement that 
the claim sued on is due, such statement cannot be 
supplied by amendment after arrest. — FARROW V. 
DuTCHER, R. I., 36 Atl. Rep. 839. 

6, ASSIGNMENT OF FUTURE EARNINGS—Recording.— 
Pub. Laws, ch. 458, declaring assignments of future 
earnings invalid, excerpt as between the parties, till 
recorded in the town where the assignor resides, does 
not require a recording inthe town to which the as- 
signor removes after recording itin the town where 
he then lived.—GARLAND V. LINSKEY, R. I., 36 Atl. Rep. 
837. 

1. ATTACHMENT—Service on an Estate.—The statute 
authorizing the service of an attachment on the per- 
sonal estate of defendant in the hands of any person, 
copartnership, or corporation, as his trustee, does not 
authorize service of the writ ‘‘on the estate of M.”— 
DUKE V. MORREAU, R. I., 36 Atl. Rep. 839. 

8. BaNKS—Powers of Officers.—The discounting of 
commercial paper by a bank, and the receipt of the 
proceeds on deposit to disburse to a certain person 
when a certain service is performed, are included 
within the powers of a bank, and are incidental to the 
ordinary banking business, and such power may be 
exercised by the cashier or managing officer of the 
bank.—KANSAS NAT. BANK V. QUINTON, Kan., 48 Pac. 
Rep. 20. 

9, BUILDING AND LOAN ASSOCIATIONS—Power to Ac- 
cept Drafts.—A building and loan association is not 
liable upon a draft fraudulently accepted by its vice- 
president, even at the suit ofan innocent holder, since 
such associations have no power to accept drafts.— 
TOWLE V. AMERICAN BUILDING, LOAN & INVESTMENT 
0o.,U.8.C. C., N. D. (Ill.), 78 Fed. Rep. 688. 


10. BUILDING ASSOCIATIONS — Loans — Usury. — An 
agreement by a member of a building association who 
has borrowed $500 therefrom, and transferred to it his 
stock, the par value of which is double the amount of 
the loan, to continue paying the $6 monthly dues on 
the stock, and also to pay interest on the loan at 6 per 
cent. perannum in monthly installments until said 
stock reaches par value, is not usurious.—BLACK V. 
TOMPKINS, Ark., 39S. W. Rep. 553. 


ll. CARRIER OF GOODS—Conversion.—A railway com- 
pany is not liable in conversion for goods because it 
transports them to their destination by a route other 
than that over which they were shipped.—SOUTHERN 
Pac. CO. v. BOOTH, Tex., 39S. W. Rep. 585. 

12, CARRIERS OF GOODS—Delay of Connecting Carrier. 
—Where a carrier had undertaken to transport goods of 
ashipper from one point to another, the fact that de- 
lay in their delivery was caused by the fault of another 
carrier, who has no contractual relation with the 
shipper, but who had contracted with the first carrier 
to carry the goods a part of the distance, is no defense 
toan action against the first carrier for damages for 


the delay.—Sr. Louis, I. M. & S. Ry. Co. v. EDWARDS, E 


U.S.C. C. of Appeals, Eighth Circuit, 78 Fed. Rep. 
145. 

13. CARRIERS OF PASSENGERS — Contributory Negli- 
sence.—An electric railway company is not bound by 
its employees’ practice of slacking the speed of a car 
toenable a particular passenger to alight at a point 
Where no stop is ordinarily made.—JAGGHR V. PEO- 
PLE’S ST. Ry. Co., Penn., 36 Atl. Rep. 867. 

lf. CONFLICT OF Laws—Contracts of Married Women. 
—A contract of a married woman, valid by the law of 
the place where it is made, is valid and binding upon 
her, although by the law of her domicile she is pro- 













hibited from making such a contract.—BOWLES V. 
FIELD, U.8.C. C., D. (Ind.), 78 Fed. Rep. 742. 

15. CONSTITUTIONAL Law—Legislative Powers—Munic- 
ipal Indebtedness.—Section 4, ch. 818, 24 Stat. 171, im- 
poses a limitation upon the power of municipal cor- 
porations in territories to become indebted, in any 
manner or for any purpose, in excess of 4 per centum 
of the taxable property within such corporations, as 
shown by the last assessment for territorial and county 
purposes made previous to the incurring of such in- 
debtednesgs; and such limitation applies to any in- 
debtedness created or imposed by the legislature, as 
well as that incurred by the action of the corporate 
authorities. The legislature has no power to impose 
upon or to require a city to pay debts and liabilities 
which are in excess of the maximum limit fixed by the 
laws of the United States.—MARTIN V. TERRITORY, 
Okla., 48 Pac. Rep. 106. 


16. CONSTITUTIONAL LAW—Ordinances.—It is compe- 
tent for the legislature, in this State, to delegate power 
to a municipal corporation to pass ordinances, which 
shall have the same force, within the municipality, as 
a statute, to control its municipal affairs.—CITY OF 
EUREKA V. WILSON, Utah, 48 Pac. Rep. 41. 


17. CONSTITUTIONAL LAw—Special Privileges.—Laws 
1891, p. 122, prohibiting the selling of pools on the re- 
sult of races beyond the limits of the State is in viola- 
tion of Const. urt. 4, § 53, cl. 1, as it grants special 
rights and privilege.—STAaTE V. THOMAS, Mo., 39 8. W. 
Rep. 481. 

18. CONTRACT—Damages—Prospective Profits.—Pros- 
pective profits are recoverable as damages for breach 
of a partly-executed contract, where plaintiff was to 
plant and cultivate an orchard for five years, and 
share in the profits.—SHOEMAKER V. ACKER, Cal., 48 
Pac. Rep. 62. 

19. CoNTRACT—Innholder—License.—Where a license 
is required for the protection of the public, and to pre- 
vent improper persons from engaging in a particular 
business, and the license is not for revenue merely, a 
contract made by an unlicensed person in violation of 
the act is Void.—RANDALL Vv. TUELL, Me., 36 Atl. Rep. 
910. 

20. CONTRACTS—Validity.—A contract whereby one 
partner sells to the other all his interest in the furni- 
ture, fixtures, and stock in their saloon, including the 
license held by the seller, is not void because the 
transfer of the license is illegal, since the legal consid- 
eration is distinguishable from the illegal, and is suffi- 
cient to uphold the contract.—PIERCE V. PIERCE, Ind., 
46 N. E. Rep. 480. 

21. CONVERSION OF MORTGAGED CHATTELS.—Recov- 
ery from one who, on execution against the mort- 
gagor, sells mortgaged chattels, may be had by the 
mortgagee, without regard to other security; but any 
payment on the debt he had received will be consid- 
ered in reduction of damages.—HUELLMANTEL V. VIN- 
TON, Mich., 70 N. W. Rep. 412. 

22. CORPORATIONS—Agents—Malicious Prosecution.— 
A corporation is only liable to an action for malicious 
prosecution where the commencement or carrying on 
of such prosecution is within the line of employment 
or scope of authority of the agent instituting or con- 
ducting the same.—ATCHISON, ETC. R. Co. Vv. BROWN, 
Kan., 48 Pac. Rep. 31. 

23. CORPORATIONS — Bonds — Ratification.—A bank, 
without knowledge of the infirmity of corporate 
bonds, on the faith of them released a solvent party 
ona large debt due it from the company discounted 
new paper toa large amount, and released a member 
of the company on his indorsement of a large amount 
of the company’s paper, when the company’s affairs 
were in a doubtful condition: Held, that it was a 
bona fide holder of the bonds.—STAINBACK V. JUNK 
Bros. LUMBER & MANUF. CO., Tenn., 39 S. W. Rep. 
530. 

24. CORPORATIONS—Delegation of Management.—For 
directors, by their official action, or through the presi- 
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dent, to appoint one editor and manager of a news- 
paper, the principal property of the corporation, and 
give bim control over the same, does not contravene 
Rev. St. 889, § 2508, requiring the property and busi- 
ness ofa corporation to be controlled and managed 
by directors, but also authorizing them to appoint 
such officers and agents asthe business may require. 
—JONES V. WILLIAMS, Mo., 39S. W. Rep. 486. 


25. CORPORATIONS — Election of Directors — Stock- 
holders.—When the majority of the stockholders of a 
corporation, combining together, or an individual or 
corporation holding acontrolling interest in the stock, 
select a body of directors to carry out a predetermined 
scheme of corporate action, they practically consti- 
tute themselves the corporation for that object, and 
assume the fiduciary relations which the directors 
themselves occupy; and, ifthe corporation is insolv- 
ent, this trust relation towards creditors forbids the 
majority stockholders or stockholder from appropri- 
ating for theirown advantage the property in which 
all have a community of interest.—SIDELL v. MIS- 
SOURI Pac. Ry. Co.,U. 8.C.C. of App., Second Cir- 
cuit, 78 Fed. Rep. 724. 


26. CORPORATIONS — Foreign Corporations.—Rev. St. 
1881, §§ 3022, 3023 (Horner’s Rev. St. §§ 3022, 3023), requir- 
ing agents of foreign corporations, before commenc- 
ing business in the State, to file an order of the corpo- 
ration authorizing citizens of the State having claims 
against it ‘‘arising out of any transaction in this State 
with such agents” to sue itin the State, and authoriz- 
ing service of process in such action “on such agents,” 
do not authorize an agent of a foreign insurance com- 
pany to sue it in the State on a contract for his com- 
pensation, orona check to his order drawn and pay- 
able in the foreigu State.—BYERS V. UNION CENT. LIFE 
Ins. CoO., Ind., 46 N. E. Rep. 475. 


27. CORPORATION—Judgment by Confession.—A judg- 
ment confessed before the clerk, in vacation, on the 
note of a corporation, executed by its president and 
secretary, with power of attorney to confess judgment 
thereon, but without the corporate seal, is not void 
for failure to file proof that said officers were author- 
ized to execute such power.—SNYDER BROS. V. BAILEY, 
Ill., 46 N. E. Rep. 452. 


28. CORPORATIONS—Records.—The records and min- 
utes of proceedings of a private corporation are not 
competent evidence to establish a right of the corpo- 
ration against a stranger, and especially in an action 
to which the corporation is not a party.—DOLAN V. 
WILKERSON, Kan., 48 Pac. Rep. 23. 

29. CORPORATIONS—Sale of Property.—A corporation 
which purchases property known by the promoters 
and stockholders to be all the property of another 
corporation, issuing therefor its stock tothe stock- 
holders of the other corporation, holds it subject to 
payment of the debts of the other corporation, in- 
cluding a judgment for negligence, recovered after the 
sale.—GRENELL V. DETROIT GAS CO., Mich., 70N. W. 
Rep. 413. 

30. CORPORATIONS—Subscription to Capital Stock.— 
A mere agreement to ‘‘subscribe and take” the amount 
of capital stock set opposite the subscriber’s name 
does not bind him to pay an assessment levied before 
one-fourth of the capital stock has been sabscribed, in 
violation of Civ. Code, § 331.—VENTURA, ETC. Ry. Co. 
Vv. HARTMAN, Cal., 48 Pac. Rep. 65. 

31. COVENANT OF WARRANTY — Liability.—The con- 
tingent liability of a land company claiming under a 
Sioux half-breed scrip entry, canceled after it had con- 
veyed the land, on its covenant of warranty in the 
deed, was not prior to such cancellation, an ‘‘existing 
debt,” within Comp. St. 1887, div. 5, § 460, making the 
trustees of a corporation engaged in buying and sell- 
ing town lots liable for its debts, if it failed to publish 
an annual report showing its existing debts.—GID- 
DINGS V. HOLTER, Mont., 48 Pac. Rep. 8. 

82. CRIMINAL EVIDENCE — Burglary — Confession.—A 
confession of a dull negro boy, 13 years old, made afte, 





his arrest for burglary, and at the suggestion of the 
marshal, that‘‘as you are a young fellow, and were 
led by older people, it would be best for you to tel] it, 
if you were in there,” was not voluntary.—Forpy, 
STATE, Miss., 21 South. Rep. 524. 

33. CRIMINAL EVIDENCE — Homicide — Deposition — 
Const. art. 1, § 18, providing for the taking, in the 
presence of defendant and his counsel, of depositions 
of witnesses in criminal cases, other than cases of 
homicide, ‘‘when there is reason to believe that the 
witness, from inability or other cause, will not attend 
at the trial,” does not prohibit the admission, ona 
murder trial, of testimony given by an absent witness 
on the preliminary examination.—P&£OPLE V. Stmgp, 
Cal., 48 Pac. Rep. 88. 


34. CRIMINAL LAw—Burglary — Verdict.—A verdict of 
“guilty of breaking” does not respond to the terms ang 
essential ingredients of any statute of this State de 
nouncing burglary as a crime.—STATE Vv. EVANS, La, 
21 South. Rep. 546. 


35. CRIMINAL Law — Larceny.—Where complainant, 
in the presence of several persons, voluntarily handed 
his money to defendant, who counted it, and handed 
it to another person, who retained it without objec 
tion from complainant, defendant cannot be convicted 
of the larceny of the money; there being no evidence 
of any conspiracy between defendant and the person 
retaining the money.— STATE V. STORTS, Mo., 39 S. W. 
Rep. 483. 


36. CRIMINAL LAw—Murder — New Trial—Newspaper 
Articles.—The fact that the newspapers of a city where 
a murder was committed continued to publish sensa 
tional articles in regard to the crime, and after defend 
ant’s arrest, both before and during his trial, treated 
him as the undoubted criminal, and aroused publie 
sentiment strongly agairst him, does not alone show 
that he did not have a fair trial, and will not require 
the granting of a new trial, where a satisfactory jury 
was obtained without defendant’s having exhausted 
his peremptory challenges, and each juror makes aff- 
davit that he neither read nor heard read any of the 
publications during the trial, and at all times obeyed 
the injunctions of the court, and was not influenced in 
apy way by anything outside the evidence, and where 
it does not appear that defendant was prevented from 
making his full defense.—PEOPLE v. DURRANT, Cal., 8 
Pac. Rep. 75. 


87. CRIMINAL PRACTICE—Perjury — Indictment.—Un 
der Rev. St. 1894, § 2093 (Rev. St. 1881, § 2006), making it 
perjury to swear falsely touching a matter material to 
the point in question, an indictment which avers that 
the question on which the alleged false testimony was 
given ‘‘was one of the material points at issue inthe 
trial,” is sufficient, if the particular facts stated do not 
negative such averment.—STATE V. SUTTON, Ind., 46N. 
E. Rep. 468. 

38. CRIMINAL TRIAL—Homicide—Juror.—It was error 
to deny a new trial for murder after a showing thata 
juror stated before the trial that defendant was ‘‘n0t 
justifiable in killing” the deceased; that he had been 
fully examined on voir dire, and had stated under oath 
that he was without bias or prejudice; and that the 
statement was not known to counsel until after ver 
dict.—JEFFRIES V. STATE, Miss., 21 South. Rep. 526. 

39. DECEIT — Damages — Waiver.—In an action by 
tenants of an hotel aguinst the landlord to recover 
damages for false representations as to the income of 
the hotel, it appeared that, over a year after plaintiffs 
had knowledge of the alleged fraud, they asked t 
have the rent reduced, without any intimation of the 
alleged fraud; that afterwards they obtained an e& 
tension of time for payment of rent, without any such 
intimAtion; and that they had failed to pay the rent: 
Held, that plaintiffs waived the alleged fraud and 
their right to damages.—SCHMIDT V. MESMER, Cal.,# 
Pac. Rep. 54. 

40. DEBD AS MORTGAGE.—An instrument executed 
contemporaneously with a deed, and reciting that the 
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deed was given to securea note, and would be sur- 
rendered if the note was paid at maturity, but other- 
wise would be recorded, renders the deed a mortguge. 
-KELTON V. BROWN, Tenn., 398. W. Rep. 541. 

41. DEED—Cemetery Association.—A deed granting 
toa committee of, and in behalf of a village cemetery, 
certain land,to be held ‘‘in behalf of the said corpo- 
ration, to their use and behoof forever,” is adeed in 
trust for such corporation, though the words “in 
trust” or ‘‘trustees” are not contained in the deed.— 
PACKARD V. OLD CoLony R. Co., Mass.,46N.E. Rep. 
433. 
42. DEEDS — Delivery. — A deed of gift, signed and 
sealed, was delivered by the grantor, after execution, 
toadeputy clerk of court, with instructions to have it 
proved and registered before the clerk, who was then 
absent. Shortly after, and before probate, the grantor 
took the deed from the deputy, saying that he had 
changed his mind about the delivery of it, owing to 
some conduct of the grantee that displeased him. The 
grantee knew nothing of the deed until after its recall: 
Held, that delivery was complete on delivery to the 
deputy,an intent that title should then pass being 
shown by the grantor’s remark on recalling the deed. 
—ROBBINS V. RASCOE, N. Car., 26S. E. Rep. 807. 

4. DEED — Mental Capacity — A grantor who has 
mental capacity sufficient to understand ordinary 
business transactions at the time of the factum, and un- 
derstands the motive and effect of the deed which he 
makes,—-knows what property he is conveying and to 
whom it is being conveyed,—is competent to make 
such deed.—KELLY V. PERRAULT, Idaho, 48 Pac. Rep. 45. 


44, EJECTMENT — Issue for Jury. — Where, in eject- 
ment, plaintiff established a legal title, and defendant 
introduced evidence in parol setting up an equitable 
title, an issue of fact was created sufficient to go to the 
jury.—KERN V. HOWELL, Penn., 36 Atl. Rep 872. 


4. ELECTION—Contest—Remedies.—Under Code Civ. 
Proc. § 1414, which provides that a person Claiming to 
be entitled to a pablic office unlawfully held by an- 
other may bring an action therefor in the name of the 
State, and sections 2010 et seqg., which provide that any 
elector may contest the right of any person declared 
to have been elected to any office in a county, town, or 
city, the remedy of quo warranto is concurrent with the 
right to institute an election contest.—STATE V, FRANS- 
HaM, Mont., 48 Pac. Rep. 1. 


4. Equity — Jurisdiction. — Equity has jurisdiction 
over a suit to recover land if the complaint also seeks 
tocancel a bond for titles on the ground of fraud.— 
TURNER V. NEWMAN, Ky., 39S. W. Rep. 504. 

47, Equiry—Laches.—A delay of 10 years in bringing 
suit to set aside, as fraudulent, a conveyance by a 
debtor to his daughter, will bar the creditor’s remedy, 
the grantee having meanwhile exchanged the land for 
other property, which, shortly before suit, she trans- 
ferred to her mother for value.—KINMOUTH V. WALL- 
ING, N. J., 36 Atl. Rep. 891. 

48. ESTOPPEL — Holding out Authority. — A general 
agent for receiving and investing moneys agreed to 
loan moneys of the principal on mortgage, and the 
deed was delivered to him by the mortgagor without 
the money being paid over, on his agreement to pay 
overthe same as soon as the papers were recorded. 
The agent exhibited the mortgage to the principal, 
audthereby covered up an embezzlement equal to the 
amount thereof of funds which had been in his hands 
for reinvestment, and subsequently died insolvent: 
Held, that the mortgagor was not estopped, as against 
the mortgagee, to set up want of consideration for the 
Mortgage, the money never having been paid over.— 
DE TuRCK v. Marz, Penn., 36 Atl. Rep. 861. 

49. EXECUTION — Issued after Death of Detendant.— 
An execution issued after the death of the judgment 
defendant is voidable on motion by the heirs fcr its 
stay, or on proceedings to enjoin its service, to which 
the officer an the judgment plaintiff are made parties, 
—Hopegs v. WuirTE, R. I., 36 Atl. Rep. 838. 





50. EXECUTION SALE—Title Acquired — Limitations .— 
Rev. St. 1894, § 294 (Rev. St. 1881, § 298), prohibiting an 
action by the execution debtor or any one claiming un- 
der him, for recovery of real estate sold on execution, 
to be brought more than 10 years after the sale, gives 
good title to the purchaser at execution sale of lands 
which the debtor submitted to sale by the sheriff to 
satisfy the execution,and surrendered after the sale 
to the purchaser, and which the purchaser for 10 years 
occupied and claimed title to under the sale, though 
the levy and other steps under the execution and the 
sheriff's deed gave a description not embracing the 
land.—MARLEY V. STATE, Ind., 46 N. E. Bep. 466. 

51. FEDERAL CourTs — Appeal — Rehearing Below.— 
In a patent infringement suit, the circuit court, after a 
hearing on the merits, dismissed the bill for want of 
novelty. On appeal the supreme court reversed the 
decree, holding that the patent was valid, and had 
been infringed: Held, that this decision finally dis- 
posed of these questions, so that the circuit court, 
after receiving the mandate, had no authority to grant 
a rehearing, on the ground of newly-discovered evi- 
dence on the question of novelty; and, having assumed 
to do so, the supreme court would issue a mandamus 1 e- 
quiring it t} execute the mandate.—IN RE PoTTs, U. 8. 
8. C., 178. C. Rep. 520. 

52. FEDERAL CouRTS — Certiorari by Supreme Court 
to Circuit Court of Appeals.—The effect of a certiorari 
when awarded by the supreme court in acause de- 
cided by the circuit court of appeals, is to suspend 
any action that might be taken by that court, or by the 
trial court in obedience to its mandate; but it does not 
restore jurisdiction to the trial court, nor give such 
court authority to set aside orders legally and properly 
made, in obedience to the mandate of the circuit court 
of appeals, before the writ of ceriiorari was awarded .— 
LOUISVILLE, N. A. &C. Ry. Co. v. LOUISVILLE TRUST 
Co., U. 8. C. C., D. (Ky.), 78 Fed. Rep. 659. 

53. GUARANTY—Notice of Acceptance.—A letter from 
defendant to plaintiff, stating, “When S is ready to cut 
ties, if you can agree as to price, no doubt I can ar- 
range the fiayment,” was ineffective as a guaranty to 
pay for ties thereafter sold to 8, plaintiff having given 
no notice that she had accepted or acted thereon, till 
several months after the sale. —GREGORY V. BULLOCK, 
N. Car., 268. E. Rep. 820. 

54. HOMESTEAD — Widow’s Rights.—Where husband 
and wife own contiguous tracts, which they occupy as 
a homestead, with the dwelling on the wife’s land, she 
is entitled, on her husband’s decease, to a homestead 
in his land.—BUCKLER V. Brown, Ky., 39 8. W. Rep. 
509. 

55. INJUNCTION—Execution—Parties.—Equity can en- 
join the levy of an execution issued from the supreme 
court on a judgment for the costs ofaformer suit, 
which the judgment creditors alleged they had paid 
by mistake, but which the judgment debtor had in fact 
paid, when the judgment was rendered on motion 
without notice to the judgment debtor, and without 
his being before the court.—WESSELL V. SHARP, Tenn., 
39S. W. Rep. 543. 

56. LEASE—Mining Lease — Lien. — Reservation in a 
mining lease of a lien, on ‘‘all ore mined,” for royal- 
ties, is not waived by provision of the lease contem- 
plating that the ore will be shipped to market before 
payment of royalty, which isto be made every three 
months, and based on the weights as determined by 
the railroad transporting the ore from the land.—IRON 
DUKE MINE V. BRAASTAD, Mich., 70 N. W. Rep. 414. 

57. LIBEL—Imputations Actionable.—An imputation 
of larceny is not made by a statement in a letter that a 
charge for services was so excessive as to be “simply 
petit larceny,” since the context shows that no such 
imputation was intended.—IVEY Vv. PIONEER SAVINGS & 
Loan Oo., Ala., 21 South. Rep. 531. 

58. LIMITATION — Arkansas Statute. — The Arkansas 
statute of limitations, providing that all special ac- 
tions upon the case, for criminal conversation, assault 
and battery, and false imprisonment shall be brought 
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within one year, applies to all specis! actions on the 
case, and not only to the three classes of actions speci- 
ally mentioned; and it governs an action brought 
against the directors of a national bank, under Rev. 
St. § 5239. — COCKRILL V. BUTLER, U. S. OC. C., E. D. 
(Ark.), 78 Fed. Rep. 679. 

59. LIMITATIONS — Mortgages. — Where a mortgage 
provides that on default in payment of interest the 
whole sum of principal and interest shall become due, 
and the mortgage may be foreclosed, limitations begin 
torun only when the note matures according to its 
terms, and not on default in payment of interest.— 
MASON V. LUCE, Cal., 48 Pac. Rep. 72. 

60. LIMITATIONS — Trusts. — A claim against the as- 
signee of an insolvent firm for atrust fund, which 
came into his hand3 along with the assigned estate, is 
barred by the three-years statute of limitations, even 
though the contract with reference thereto between 
the claimant and the assignor was in writing. In such 
a case the liability of tae assignee to account as trustee 
for the claimant is founded not on the contract, but 
on his receipt of funds which in equity belong to the 
claimant.—BURROWS V. JOHNTZ, Kan., 48 Pac. Rep. 27. 


61. LIMITATIONS — Vendor’s Lien. —In consideration 
of the transfer of lands, the purchaser agreed to pay 
an outstanding note of the vendor. It was agreed 
that, in case of default at the maturity of the note, the 
vendor might collect from the purchaser the amount 
of the defaulted payment. The purchaser failed to 
pay the note: Held that, since the right to collect the 
purchase money (accrued atthe maturity of the note, 
the vendor’s lien was barred after four years from that 
date, under Civ. Code, § 2911, which limits the life ofa 
lien to the time within which an action can be brought 
on the principal obligation. — CALIFORNIA SAV. BANK 
OF SAN DIEGO V. PARRISH, Cal., 48 Pac. Rep. 73. 


62. MALICIOUS PROSECUTION—When action Lies.—In 
an attachment case, R, a third person, filed a com- 
plaint claiming land levied on as defendant’s prop- 
erty, and it was adjudged to be R’s property: Held, 
that R had no cause of action against plaintiff in the 
attachment for malicious prosecution.—BREATHWIT V. 
ROGERS, Ark., 39S. W. Rep. 553. 

63. MARRIAGE— Breach — Promise. — In an action for 
breach of marriage promise, the petition is sufficient 
when it alleges that plaintiff and defendant had agreed 
to marry; that plaintiff had incurred expense in pre- 
paring for the marriage; that, through the promises of 
defendant, plaintiff had prepared herself to become 
for defendant a loving and dutiful wife.—LOHNER V. 
COLDWELL, Tex., 39S. W. Rep. 591. 


64. MARRIAGE—Breach of Marriage Promise—Actions. 
—The remedy for breach of a promise of marriage is 
in assumpsit; hence a count thereon may be joined 
with one on a note. — DRURY V. MERRILL, R. I., 36 Atl. 
Rep. 835. 

65. MARRIAGE—Jurisdiction.—Jurisdiction of an ac- 
tion to declare a marriage void against a non-resident 
can be acquired only by service within the State, or 
by voluntary appearance of defendant.—PEPPER V. 
SHEARER, S. Car., 268. E. Rep. 797. 

66. MASTER AND SERVANT—Negligence—Contributory 
Negligence.—If such employee voluntarily and need- 
lessly places himself in a highly dangerous position, 
when there is a reasonably safe one provided for him, 
and he has time to exercise his judgment, and choose 
a safer place, and injury occurs to him by reason of 
his choice, he ordinarily cannot recover for such in- 
jury.—ATCHISON, T. & 8. F. R. Co. v. TINDALL, Kan., 48 
Pac. Rep. 12. 

67. MASTER AND SERVANT—Negligence of Servant.—If 
a servant is acting in the execution of the orders of 
his master, and by his negligence, causes injury toa 
third party, the master will be responsible, although 
the act of the servant was not necessary for the proper 
performance of his duty to his master, or was even 
contrary to the orders of his master.—MCCANN Vv. Con- 
SOLIDATED TRACTION CO., N. J., 36 Atl. Rep. 888. 








68. MASTER AND SERVANT—Tort of Servant.—Whereg 
motorman jumps off the car and beats plaintiff, whose 
wagon is obstructing the track, he is not acting with. 
in the scope of his employment, and the street ogy 
company is not liable.—RUDGEAIR V. READING Trig 
TION Co., Penn., 36 Atl. Rep. 859. 

69. MASTER AND SERVANT — Wrongful Discharge ~ 
Damages.—Where an employee is prevented by his 
employer from performing his contract, he igs not 
bound forthe purpose of lessening the damages, to 
accept new employment from the same employer, 
where it is not offered under circumstances inconsigt. 
ent with the condition that such employment woulg 
be a modification of the original contract.—CuisHory 
Vv. PREFERRED BANKERS’ LIFE ASSUR. Co., Mich., 0N, 
W. Rep. 415. 


70. MORTGAGE — Assignment—Fraudulent Release, 
The fraudulent release of a mortgage by the mortgages 
after the indorsement, without recourse, of the bond 
and coupons thereby secured, in favor of a third party 
having notice of the rights of the holder, does not of 
itself render the former liable in an action ex contracty 
for the amount of such debt.—SMITH V. LONG, Neb., 0 
N. W. Rep. 401. 


71. MORTGAGES—Assignment—Release.—The assign. 
ment and delivery of a negotiable promissory note be. 
fore maturity operates as an assignment of a mortgage 
given as security for the payment of the note. After 
such transfer the original mortgagee has no power to 
release or discharge the lien of the mortgage, anda 
release made by him without authority will not affect 
the rights of the assignee.—MUTUAL BENEFIT LIFE Ins, 
Co. Vv. HUNTINGTON, Kan., 48 Pac. Rep. 19. 


72. MORTGAGES—Contracts.- At the time a mortgage 
for $2,200, was given, the parties made an agreement 
under seal, by which the mortgagor agreed to finisha 
house on the land, pay $1,100 for the land, and pay the 
cost of the material, which the mortgagee was to far 
nish; and it was then provided that the cost of the es 
tate and of the material, ‘whether more or less than 
said $2,200," should be received in discharge of the 
mortgage: Held,thata payment of $2,200 would dis 
charge the mortgage, though the sum due under the 
agreement was greater.—FORD V. DAVIS, Mass., 46H. 
E. Rep. 435. 

73. MORTGAGES—Foreclosure—Declaration of Home 
stead.—Where a declaration of homestead has been 
made by the mortgagor, a married man, residing with 
his family on the mortgaged premises, an action t0 
foreclose, und the decree rendered therein, are void, 
if the mortgagor’s wife is not a party to them— 
BRACKETT V. BANEGAS, Cal., 48 Pac. Rep. 90. 

74. MORTGAGES — Foreclosure—Surplus. — Where & 
second mortgagee sells the equity of redemption, un 
der the power of sale contained in his mortgage, for 
more than enough to pay his debt, the surplus belongs 
to the mortgagor, in the absence of junior liens; and, 
in case such mortgagee uses the surplus to pay thé 
first mortgage, he is liable to the mortgagor therefor. 
—BOBBITT V. STANTON, N. Car., 26S. E. Rep. 817. 

75. MORTGAGE — Foreclosure Sale — Bona Fide Put 
chaser.—A bona fide purchaser of mortgaged premise 
at foreclosure sale, who pays the price and takes & 
certificate of sale, is not affected by subsequent notice 
of adverse rights, though received before execution of 
the sheriff’s deed.—_DuUFF Vv. RANDALL, Cal., 48 Pac. Rep. 
66. 

76. MORTGAGE— Release — Mistake.—A release of # 
mortgage made and entered of record by mistake, 
where the debt was not in fact paid, and where there 
was no purpose to release the mortgaged premise 
from the lien of the mortgage debt, may be set aside 
equity, and the mortgage will be enforced as & security 
for the payment of the mortgage debt.—SOUTHERS 
KANSAS FARM, LOAN & TRUST CO. V. GARRITY, Kan., 8 
Pac. Rep. 33. 

77. MUNICIPAL CORPORATION—Power to Issue Bonds: 
—A provision of a city charter authorizing the city ® 
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construct and operate an electric light plant, provided 
that no indebtedness for such purpose shall be in- 
eurred unless by vote of the electors, does not author- 
jze the city to borrow money for such purpose, and 
issue its bonds therefor, payable in the future, where, 
by other parts of the charter, power is given to issue 
ponds for other specific purposes, under limitations 
carefully defined.—FaRR Vv. CITY OF GRAND RAPIDS, 
Mich., 70 N. W. Rep. 411. 

78. MUNICIPAL IMPROVEMENTS — Urban Property.— 
The question of liability of property for an assessment 
fora public improvement depends on the conditions 
existing when the improvement is made, and not when 
the ordinance authorizing it is enacted.—CITY OF 
PHILADELPHIA V. GORGAS, Penn., 36 Atl. Rep. 868. 

79. NEGLIGENCE — Contributory Negligence. — A 
plaintiff who, while in the store of defendant as a cus- 
tomer, intentionally entered the door of a freight ele- 
yator, situated in the back part of the store, and used 
by employees only, without invitation or permission, 
and was injured by falling down the shaft, cannot re- 
cover therefor.—BENNETT V. BUTTERFIELD, Mich.,70N. 
W. Rep. 410. 

8. NEGLIGENCE—Damages.—Loss of memory or im- 
paired mental constitution are not the natural or prob- 
able results of mere bodily injuries negligently in- 
flicted by one person upon another, and before recov- 
ery therefor, as items of damage resulting from such 
injuries, can be had, they must be specially pleaded.— 
Arcnison, T. & 8S. F. R. Co. v. WILLEY, Kan., 48 Pac. 
Rep. 25. 

81, PARTITION—Decree.—Though a petition by a wife 
and her husband for partition of land of which she 
owns an undivided part seeks only a division of the 
land among the claimants, a decree which gives her a 
life estate only in the portion of the land allotted to 
her, with remainder to her children, is not coram non 
judice, where she and her husband consent to it, and is 
binding on her and those claiming under her if she 
does not set it aside in her life-time-—BIGLEY V. WaT- 
son, Tenn., 39S. W. Rep. 525. 

82. PLEADING—Action on Note.—Where the note on 
which the action is brought is filed with the complaint, 
as required by Rev. St. 1894, § 365 (Rev. St. 1881, § 362), 
it becomes a part thereof, and cures uncertainties 
therein.—ALBANY FURNITURE CO. V. MERCHANTS’ NAT. 
BayK, Ind., 46 N. E. Rep. 479. 


8, PLEADING—Demurrer—Waiver.—Though the rem. 
edy against a person who fails to satisfy a judgment of 
record within 60 days after receiving satisfaction 
thereof otherwise than by execution is by an action of 
debt (Rev. St. ch. 84, § 20), such “«rson, by pleading 
over after his demurrer to a mc setting out the 
facts and demanding judgment fox 8 statutory for- 
feiture is overruled, waives the objection that such 
motion was not the proper remedy.—HOLLAND V. 
QUITMAN COLLEGE, Ark., 39S. W. Rep. 557. 


&. PLEADING—Party in Interest.—Where a contract 
not under seal is made with an agent, and in the 
agent’s name, for an undisclosed principal, either the 
agent or principal may sue on it.—NATIUNAL BANK OF 
VIRGINIA V. NOLTING, Va., 268. E. Rep. 826. 

%. PLEDGE—Pleading.—The pledgor of a note is not 
entitled to recover its value from the pledgee on an 
allegation that the pledgee neglected to take steps for 
its collection until after the maker became insolvent, 
and prevented the pledgor from doing so, where no 
facts are alleged from which such conclusions can be 
drawn, and it appears that the pledgee commenced ac- 
tion on the note within a few weeks after its maturity, 
towhich the pledgor was made a party.—THOMAS V. 
Davis, Tex., 39S. W. Rep. 579. 

8%. PRINCIPAL AND SURETY—Note—Release.—A surety 
Onanote is released by an agreement between the 
Principal and the payee that a third person shall be 
accepted as payor, in pursuance of which such third 
Person assumes its payment.—FIRST NAT. BANK OF 
GEORGETOWN V. GATEWOOD, Ky., 39S. W. Rep. 509. 





87. RAILROAD COMPANY—Accident at Crossing.—In an 
action against a railway company for alleged negli- 
gence in running over the plaintiff while crossing its 
tracks at a highway crossing, the defendant is entitled 
to have the jury specifically instructed as to the duty 
of the plaintiff, under such circumstances, to look and 
listen for a train, before attempting to cross the track, 
especially when the plaintiff's own testimony suggests 
that he may have been negligent in this respect; and a 
general charge that the plaintiff was bound to act asa 
prudent man would do under the circumstances, leav- 
ing it for the jury to fix the standard of prudence, is 
not sufficient.—GRAND TRUNK Ry. CO. OF CANADA V. 
COBLEIGH, U. 8. C. C. of App., Second Circuit, 78 Fed. 
Rep. 784. 


88. RAILROAD COMPANY — Negligence.—A railroad 
company cannot be held liable for injuries received 
by a person who goes into one ofits yards lawfully, 
merely because such yard isa dangerous place. It 
must be shown that it is unnecessarily dangerous 
through the act or omission of the company, and that 
the injury resulted from the negligence or wrongful 
act of the company or its employees.—ATCHISON, ETC. 
R. Co. v. WHITBECK, Kan., 48 Pac. Rep. 16. 


89. RAILROAD COMPANY — Receivers—Injuries to Em- 
ployees.—The Ohio act of April 2, 1890, for the protec- 
tion and relief of railroad employees (Laws Ohio, 1890, 
p. 149), providing that railroad or railway corpora- 
tions or companies shall not make certain contracts 
for exemption from liability to their employees, shall 
not use defective cars, etc., and that in actions against 
such companies for personal injuries to employees the 
rule as to fellow-servants is to a certain extent abro- 
gated, applies to suits brought against a receiver ofa 
railroad corporation operating its road.—PIERCE Vv. 
VaN DuSEN, U.8. OC. C. of App., Sixth Circuit, 78 Fed. 
Rep. 693. 


90. RAILROAD COMPANY—Right of Way—Special Tax. 
—A railroad right of way is subject to special taxation 
for street improvements.—CHICAGO, ETC. Ry. Co. Vv. 
VILLAGE OF ELMAURST, Ill., 46 N. E. Rep. 487. 

91. RECEIVERS — Compensation — Attorney’s Fees.— 
Where a receiver agrees that his attorney shall receive 
5 per cent. of the 10 per cent. attorney’s fees stipulated 
for in the obligations on which suits are to be brought, 
the receiver himself to have the other 5 per cent., and, 
after judgments are recovered on such obligations, 
including the stipulated attorney’s fee, the attorney 
applies to the court to have his compensation fixed on 
the basis of the agréement, or for reasonable compen- 
sation, the judgment debtors, who did nct know of the 
arrangement asto fees, may interveneto havethe 5 
per cent. retained by the receiver refunded to them, 
and hence they may appeal from an order denying 
their prayer.—HAMMOND V. ATLEE, Tex., 3958. W. Rep. 
600. 

92. RECEIVERS—Liability on Outstanding Contracts. 
—Receivers of arailroad company are not liable for 
their failure to fulfill a contract for transportation 
made by the company before their appointment.— 
CASEY V. NORTHERN Pac. R. Co., Wash., 48 Pac. Rep. 
53. 

98. SALES — Authority of Agent.—Persons dealing 
with a merchant’s traveling salesman have a right to 
presume that his agency is general touching the busi- 
ness he is engaged in.—Woop Vv. FINSON, Me., 36 Atl. 
Rep. 911. 

94. SCHOOL DISTRICTS — Creation — County Court.— 
Directors of school districts may, within the limits de- 
fined by law, locate and build school houses, and the 
court will not control the bona fide exercise of such 
power.—STATE V. WATSON, Tenn., 898. W. Rep. 536. 

95. SET-OFF AND COUNTERCLAIM.—A cause of action 
accruing toa defendant for damages resulting from a 
conspiracy between plaintiff and another to bring an 
unjustifiable suit against him, and the bringing of 
such suit in pursuance to such conspiracy, cannot be 
set up by him as a counterclaim in answer to the 
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Plaintiff's demand.—FiRsT NAT. BANK OF ARKANSAS 
CITY V. HASIE, Kan., 48 Pac. Rep. 22. 

96. TAXATION — Basis for Valuation.—The market 
value of a mine at a fair private sale, and not the in- 
come of the property, is the criterion for ascertaining 
its true value, within the constitutional provision that 
all property shall be assessed for taxes at its “true 
value.”—STATE V. COOK, N. J., 36 Atl. Rep. 892. 

97. TAXATION — Compulsory Payment — Recovery.— 
The payment of a tax by the owner of property after a 
warrant has been levied on it for the collection of the 
tax is acompulsory payment.—LINDSAY V. ALLEN, R. 
I., 36 Atl. Rep. 840. 

98. TAXATION — Exemption — Manufactures.—The 
readiness for immediate use of an article of wood 
which is manufactured has been uniformly held the 
test of constitutional exemption from taxation.— 
WHITED & WHEELESS V. BLEDSOE, La., 21 South. Rep. 
538. 
99. TAXATION—Tax Sale — Constitutional Law.—In so 
far as Rev. St. 1895, art. 518, requires payment of taxes 
as precedent to making defense to a void claim of 
title under a tax sale, it refuses him remedy by due 
course of law for aninjury to his right of property, 
and deprives him of his property without due course 
of law, in violation of Const. art. 1, §§ 13, 19, and vio- 
lates Const. U.S. Amend. 14, §1, declaring that no 
State shall deprive a person of property without due 
process of law.—EUSTIS V. CITY OF HENRIETTA, Tex., 
39S. W. Rep. 567. 

100. Tax SALE — Validity.—Two 40-acre tracts of land 
and one 60-acre tract, all in one body, and owned by 
the same person, were separately assessed to him; and 
at the tax salethe sheriff offered and sold eacb tract 
separately for the taxes due thereon, instead of offer- 
ing first one tract for all the taxes, and,in case it 
would not sell for enough to pay them, then offering 
two of the tracts forall the taxes, etc.: Held, that the 
same was Void.—GREGORY V. BROGAN, Miss., 21 South. 
Rep. 521. 

101. TELEGRAPH COMPANIES — Cipher Messages.—A 
telegraph company is not liable for negligent delay in 
transmitting acipher message, where it is not made 
acquainted with the nature ofthe matter to which it 
relates.—HOUSTON, ETC. RY. TEL. CO. V. DAVIDSON, 
Tex., 398. W. Rep. 605. 

102. TRUSTS — Anti-trust — Interstate Commerce.— 
Where several corporations engaged in the manu- 
facture of cast-iron pipe formed an association 
whereby they agreed not to compete with each other 
in regard to work done or pipe furnished in certain 
States and territories, and, to make effectual the ob- 
jects of the association, agreed to charge a bonus upon 
all work done and pipe furnished within those States 
and territories, which bonus wasto be added to the 
real market price of the pipe sold by those companies, 
this combination was not a violation of the anti-trust 
act, as it affected interstate commerce only inci- 
dentally.—UNITED STATES v. ADDYSTON PIPE & STEEL 
Co., U. 8. C. C., E. D. (Tenn.), 78 Fed. Rep. 712. 

103. Trusts—Powers of Trustees.—A deed conveying 
land in trust for the grantor’s wife authorized the 
trustees to execute ‘‘leases, deeds, mortgages, con- 
veyances, contracts, or agreements” in reference to 
the premises, as the beneficiary might request, and 
provided that, if the latter died before the grantor, 
the land should vest in her surviving children, and, if 
the grantor died first, the trust should cease: Held 
that, as the estate was only for the joint lives of the 
grantor and the beneficiary, the trustees, even with 
the beneficiary’s consent, could not convey the fee.— 
WALTON V. FOLLANSBEE, Ill., 46 N. E. Rep. 459. 

104. TRUST — Resulting Trusts.—Where a wife gave 
the husband money to invest in a lot for her, and the 
husband converted the fund, and afterwards pur- 
chased a lot entirely on his own credit, taking title in 
his own name, and the wife, believing that she owned 
the lot, erected a house thereon with her separate 
funds, a trust did not result in her favor, as against a 





subsequent levying creditor of the husband, to the ey. 
tent that her money was so used.—CLARK VY, Timmons, 
Tenn., 398. W. Rep. 534. 

105. WAREHOUSEMAN — Negligence.—Evidence  thg 
poultry, when put in cold storage, was in good congj. 
tion; that it was molded when taken out; that there 
was moisture in the ronm where it was kept; and that 
this would produce mold,—warrants recovery againgt 
the warehouseman, without proof of any specific ag 
of negligence producing the moisture.—Lempy y, 
QUAKER CITY COLD STORAGE & WAREHOUSE O0., Penn., 
36 Atl. Rep. 851. 

106. WATER COURSES—Surface Waters.—The doctring 
of the common law in regard to surface waters is, as 
a general rule, in force and controls in this State, Sur. 
face waters may be controlled by the owner of the land 
on which they fall or originate, or over which they 
flow. He may appropriate to his own use all that fajj§ 
or comes on his land, and refuse to receive any that 
falls or originates or flows on or over adjoining prop: 
erty.—TOWN V. MISSOURI Pac. Ry. Co., Neb., 70N. W 
Rep. 402. ? 

107. WILLS—Construction.—A devise of all the estate 
**to which I may be entitled at the time of my death” 
passes the reversion of a lot which testator had con. 
veyed to his mother for life with the provision thatit 
should revert to him at her decease. — BLAKELY y. 
QUINLAN, Ky., 398. W. Rep. 513. 

108. WILLS — Construction of Doubtful Provisions,- 
Where the construction of a clause of a will is doubt 
ful, and it isshown that the trustees and executors 
will in all probability be presently called upon to act 
under it, it is their duty to apply to a court of com- 
petent jurisdiction for its construction; and such an 
action should be entertained by the district court, 
which has jurisdiction to construe wills. — THORNTON 
v. ZEA, Tex., 39S. W. Rep. 595. 

109. WILLS—Testamentary Capacity.—On an issdeof 
testamentary capacity, an instruction to find forthe 
propounders of the will if testator was of sound mind, 
and one to find against them if testator was unduly 
influenced, are not so inconsistent as to be misleading. 
—BRAMEL V. BRAMEL, Ky., 39S. W. Rep. 520. 

110. WILL—Testamentary Capacity—Insane Delusion. 
—It is proper to refuse an instruction that a will was 
invalid if testator had become estranged from con- 
testant, and hostile to her, by reason of “false beliefs” 
in regard to her, and this feeling of hostility in- 
fluenced him in excluding her from his will; the issue 
being insanity, and a false belief not being necessarily 
an insane delusion. — APPEAL OF KIMBERLY, Conn.,# 
Atl. Rep. 847. 

111. WITNESS—Competency.—Under the constitution 
and statutes, which only require that a witness shall 
understand the nature and obligation of an oath, one 
who understands that an oath binds his conscience to 
speak the truth, that it is wrong to tell a lie, and that 
for a violation of this duty the law imposes a punish 
ment as for perjury, is a competent witness, regardless 
of his religious beliet. — COLTER Vv. STATE, Tex., 398. 
W. Rep. 576. 

112. WITNESSES — Uorroboration.—A witness may Dé 
corroborated by showing that he previously made 
similar statements as to the transaction.—BURNBTT Y. 
WILMINGTON, N. & N. Ry. Co., N. Car., 26 8. E. Rep.’ 
819. 

113. WITNESSES — Transaction with Decedent. — 
Plaintiff in an action to recover land was defendants’ 
sister, and claimed as devisee of their mother. Dé 
fendants offered to testify that the mother had 


to hold the land in trust for lite, with remainder @ 


plaintiff and defendants as tenants in common: Held, 
that they were incompetent, under Code, § 590, provid- 
that a party shall not be examined in his own behalf 


against one deriving his interest from a decedent Con- — , 


cerning a personal transaction between witness 
decedent except where the person so deriving interest 
is first examined in his own behalf.—BLAKE V. BLAKB, 
N.:Car., 268. E. Rep. 816. 
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This is the first attempt at a Treatise on the dis- 
tinct subject of Electricity, as applied to Tele- 
graphs, Telephones, Electric Lights, Electrie 
Railways, and other Electric Apphances, which 
has within a few years grown so rapidly, and upon 
which recent decisions have become numerous. 
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There is probably no subject upon which the 
Courts and the profession are more at sea than the 
law pertaining to Electricity. Judge Thompson 
has devoted much time and care in arranging and 
dating the Jaw on this growing subject, for which 
he deserves the thanks of the bench and bar. 
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By RICHARD HARRIS, 
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The present edition of this remarkable book, 
the work of a distinguished English Barrister, 
will be found very valuable, even to those whe 
have one of the former eight editions, as there is 
much in this edition which was not in former 
ones. The whole work is unique; there is noth- 
ing like it in print. 

There is no school of advocacy, there are no 
lectures on advocacy, and there is no other work 
on advocacy. It seems lamentable that no in- 
struction should ever be given in an art that re- 
quires an almost infinite amount of knowledge, 
Tact cannot be taught, but it will follow from exe 
perience, and a good deal of experience may be 
condensed into the form of rules. 
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